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THE CASE OF THE UNITED STATES. 



INTRODUCTORY STATEMENT. 

In the general arbitration treaty entered into by the United States 
and Great Britain on April 4, 1908, it was agreed : 

Abticle I. 

Differences which may arise of a legal nature or relating to the 
interpretation of treaties existing between the two Contracting 
Parties and which it may not have been possible to settle by di- 
plomacy, shall be referred to the Permanent Court of Arbitration 
established at The Hague by the Convention of the 29th of July, 
1899, provided nevertheless, that they do not affect the vital inter- 
ests, the independence, or the honor of the two Contracting States, 
and do not concern the interests of third Parties. 

Artiglb n. 

In each individual case the High Contracting Parties, before ap- 
pealing to the Permanent Court of Arbitration, shall conclude a 
special Agreement defining clearly the matter in dispute, the scope 
of the powers of the Arbitrators, and the periods to be fixed for the 
formation of the Arbitral Tribunal and the several stages of the pro- 
cedure. It is understood that such special agreements on the part 
of the United States will be made by the President of the United 
States, by and with the advice and consent of the Senate thereof; 
His Majesty's Government reserving the right before concluding a 
special agreement in any matter affecting the interests of a self- 
governing Dominion of the British Empire to obtain the concurrence 
merein of the Government of that Dominion. 

Such Agreements shall be binding only when confirmed by the two 
Governments by an Exchange of Notes. 

Subsequently, the United States and Great Britain as signatory 
parties to the Convention for the pacific settlement of international 
disputes entered into on the 18th day of October, 1907, agreed, by 
Article 91 thereof, that such Convention duly ratified " shall replace 
as between the Contracting Powers the Convention for the pacific 
settlement of international disputes of July 29, 1899," and such 
Convention has since been duly ratified by the United States and 
Great Britain. 

1234— 09 ^1 



2 CASE OF THE UNITED STATES. 

Thereafter, on the 29th day of January, 1909, the United States 
and Great Britain entered into a Special Agreement for the sub- 
mission of questions relating to the fisheries on the North Atlantic 
coast under the general treaty of arbitration above referred to, con- 
cluded between the United States and Great Britain on the 4th day 
of April, 1908, which Special Agreement, pursuant to the require- 
ment of Article II of the aforesaid general arbitration treaty de- 
fines " the matter in dispute, the scope of the powers of the arbitra- 
tors, and the periods to be fixed for the formation of the arbitral 
tribunal and the several stages of the procedure," and notes con- 
firming it were exchanged by the two Governments on March 4, 1909. 

The provisions of this Special Agreement, so far as they relate to 

the matter in dispute and the scope of the powers of the arbitrators, 

are as follows : 

Article I. 

Whereas, by Article I of the Convention signed at London on the 
30th day of October, 1818, between Great Britain and the United 
States, it was agreed as follows : 

Whereas differences have arisen respecting the Liberty claimed by the United 
States for the Inhabitants thereof, to take, dry and cure Fish on Certain 
Coasts, Bays, Harbours and Creeks of His Britannic Majesty's Dominions in 
America, it is agreed between the Higli Contracting Parties, that the Inhabitants 
of the said United States shall have forever, in common with the Subjects of 
His Britannic Majesty, the Liberty to take Fish of every kind on that part of 
the Southern Coast of Newfoundland which extends from Cape Ray to the 
Rameau Islands, on the Western and Northern Coast of Newfoundland, from 
the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen IslandB, 
and also on the Coasts, Bays, Harbours, and Creeks from Mount Joly on the 
Southern Coast of Labrador, to and through the Straits of Belleisle and thence 
Northwardly indefinitely along the Coast, without prejudice however, to any of 
the exclusive Rights of the Hudson Bay Company; and that the American 
Fishermen shall also have liberty forever, to dry and cure Fish in any of the 
unsettled Bays, Harbours, and Creeks of the Southern part of the Coast of 
Newfoundland hereabove described, and of the Coast of Labrador ; but so soon 
as the same, or any Portion thereof, shall be settled, it shall not be lawful for 
the said Fishermen to dry or cure Fish at such Portion so settled, without pre- 
vious agreement for such purpose with the Inhabitants, Proprietors, or Pos- 
sessors of the ground. — And the United States hereby renounce forever, any 
Libert:^ heretofore enjoyed or claimed by the Inhabitants thereof, to take, dry, 
or cure Fish on, or within three marine Miles of any of the Coasts, Bays, 
Greeks, or Harbours of His Britannic Majesty's Dominions in America not 
included within the above mentioned limits ; provided, however, that the Ameri- 
can Fishermen shall be admitted to enter such Bays or Harbours for the purpose 
of Shelter and of repairing Damages therein, of purchasing Wood, and of 
obtaining Water, and for no other purpose whatever. But they ^all be under 
such Restrictions as may be necessary to prevent their taking, drying or curing 
Fish therein, or in any other manner whatever abusing the Privileges hereby 
reserved to them. 

And, whereas, differences have arisen as to the scope and meaning 
of the said Article, and of the liberties therein referred to, and other- 
wise in respect of the rights and liberties which the inhabitants of 
the United States have or claim to have in the waters or on the shores 
therein referred to: 



INTBODUCTOBY STATEMENT. 3 

It is agreed that the following questions shall be submitted for de- 
cision to a tribunal of arbitration constituted as hereinafter provided : 

Question 1. To what extent are the following contentions or either 
of them justified? 

It is contended on the part of Great Britain that the exercise of the 
liberty to take fish referred to in the said Article, which the inhabit- 
ants of the United States have forever in common with the subjects 
of His Britannic Majesty, is subject, without the consent of the 
United States, to reasonable regulation by Great Britain, Canada, or 
Newfoundland in the form of municipal laws, ordinances, or rules, as, 
for example, to regulations in respect of (1) the hours, days, or sea- 
sons when fish may be taken on the treaty coasts; (2) the method, 
means, and implements to be used in the taking of fish or in the carry- 
ing on of fishing operations on such coasts; (3) any other matters 
of a similar character relating to fishing; such regulations being 
reasonable, as being, for instance — 

{a) Appropriate or necessar}^ for the protection and preservation 
of such fisheries and the exercise of the rights of British subjects 
therein and of the liberty which by the said Article I the inhabitants 
of the United States have therein in common with British subjects; 

(h) Desirable on grounds of public order and morals; 

\c) Equitable and fair as between local fishermen and the inhab- 
itants of the United States exercising the said treaty liberty and not 
so framed as to give unfairly an advantage to the former over the 
latter class. 

It is contended on the part of the United States that the exercise 
of such liberty is not subject to limitations or restraints by Great 
Britain, Canada, or Newfoundland in the form of municipal laws, 
ordinances, or regulations in respect of (1) the hours, days, or 
seasons when the inhabitants of the United States may take fish on 
the treaty coasts, or (2) the method, means, and implements used by 
them in taking fish or in carrying on fishing operations on such 
coasts, or (3) any other limitations or restraints of similar character — 

{a) Unless they are appropriate and necessary for the protection 
and preservation" of the common rights in such fisheries and the 
exercise thereof; and 

(&) Unless they are reasonable in themselves and fair as between 
local fishermen and fishermen coming from the United States, and 
not so framed as to give an advantage to the former over the latter 
class; and 

{c) Unless their appropriateness, necessity, reasonableness, and 
fairness be determined by the United States and Great Britain by 
common accord and the United States concurs in their enforcement. 

Question 2. Have the inhabitants of the United States, while 
exercising the liberties referred to in said Article, a right to employ 
as members of the fishing crews of their vessels persons not inhab- 
itants of the United Stat^? 

Question 3. Can the exercise bj^ the inhabitants of the United 
States of the liberties referred to in the said Article be subjected, 
without the consent of the United States, to the requirements of entry 
or report at custom-houses or the payment of light or harbor or other 
dues, or to any other similar requirement or condition or exaction? 

Question i. Under the provision of the said Article that the 
American fishermen shall be admitted to enter certain bays or harbors 
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for shelter, repairs, wood, or water, and for no other purpose what- 
ever, but that they shall be under such restrictions as may be neces- 
sary to prevent their taking, drying, or curing fish therein or in any 
other manner whatever abusing the privileges thereby reserved to 
them, is it permissible to impose restrictions making the exercise of 
such privileges conditional upon the payment of light or harbor or 
other dues, or entering or reporting at custom-houses or any similar 
conditions? 

Question 6. From where must be measured the " three marine miles 
of any of the coasts, bays, creeks, or harbors " referred to in the said 
Article? 

Question 6. Have the inhabitants of the United States the liberty 
under the said Article or otherwise, to take fish in the bays, harbors, 
and creeks on that part of the southern coast of Newfoundland which 
extends from Cape Eay to Rameau Islands, or on the western and 
northern coasts of Newfoundland from Cape Ray to Quirpon Islands, 
or on the Magdalen Islands? 

Question 7. Are the inhabitants of the United States whose vessels 
resort to the treaty coasts for the purpose of exercising the liberties 
referred to in Article I of the treaty of 1818 entitled to have for those 
vessels, when duly authorized by the United States in that behalf, the 
commercial privileges on the treaty coasts accorded by agreement or 
otherwise to United States trading vessels generally? 

Article IL 

Either Party may call the attention of the Tribunal to any legisla- 
tive or executive act of the other Party, specified within three months 
of the exchange of notes enforcing this agreement, and which is 
claimed to be inconsistent with the true interpretation of the treatv of 
1818 ; and may call upon the Tribunal to express in its award its 
opinion upon such acts, and to point out in what respects, if any, they 
are inconsistent with the principles laid down in the award in reply 
to the preceding questions ; and each Party agrees to conform to such 
opinion. 

Article III. 

If any question arises in the arbitration regarding the reasonable- 
ness of any regulation or otherwise which requires an examination 
of the practical effect of any provisions in relation to the conditions 
surrounding the exercise oi the liberty of fishery enjoyed by the 
inhabitants of the United States, or which requires expert informa- 
tion about the fisheries themselves, the Tribunal may, in that case, 
refer such question to a conmiission of three expert specialists in such 
matters; one to be designated by each of the Irarties hereto, and the 
third, who shall not be a national of either Party, to be designated 
by the Tribunal. This Commission shall examine into and report 
their conclusions on any question or questions so referred to it by the 
Tribunal and such report shall be considered by the Tribunal and 
shall, if incorporated by them in the award, be accepted as a part 
thereof. 

^ Pending the report of the Commission upon the question or ques- 
tions soi referred and without awaiting such report, the Tribunal may 
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make a separate award upon all or any other questions before it, and 
such separate award, if made, shall become immediately effective, 
provided that the report aforesaid shall not be incorporated in the 
award until it has been considered by the Tribunal. The expenses of 
such Commission shall be borne in equal moieties by the Parties 
hereto. 

Article IV. 

The Tribunal shall recommend for the consideration of the High 
Contracting Parties rules and a method of procedure under which all 
questions which may arise in the future regarding the exercise of the 
liberties above referred to may be determined in accordance with the 
principles laid down in the award. If the High Contracting Parties 
shall not adopt the rules and method of procedure so recommended, 
or if they shall not, subsequently to the delivery of the award, agree 
upon such rules and methods, then any differences which may arise 
in the future between the High Contracting Parties relating to the 
interpretation of the treaty or 1818 or to the effect and application 
of the award of the Tribunal shall be referred informally to the 
Permanent Court at The Hague for decision by the summary pro- 
cedure provided in Chapter IV of The Hague Convention of the 18th 
of October, 1907. 

Article V. 

The Tribunal of Arbitration provided for herein shall be chosen 
from the general list of members of the Permanent Court at The 
Hague, in accordance with the provisions of Article XLV of the Con- 
vention for the Settlement of International Disputes, concluded at 
the Second Peace Conference at The Hague on the 18th of October, 
1907. The provisions of said Convention, so far as applicable and 
not inconsistent herewith, and excepting Articles LIII and LIV, 
shall govern the proceedings under the submission herein provided 
for. 

The time allowed for the direct agreement of His Britannic 
Majesty and the President of the United States on the composition 
of such Tribunal shall be three months. 

The Special Agreement of January 27, 1909, was entered into upon 
the express stipulation and understanding on both sides — 

That it is agreed by the United States and Great Britain that 
question 5 of the series submitted, namely, "from where must be 
measured the three marine miles of any of the coasts, bays, creeks or 
harbors referred to in said article," does not include any question 
as to the Bay of Fundy, considered as a whole apart from its bays 
or creeks, or as to innocent passage through the Gut of Canso, and 
that the respective views or contentions of the United States and 
Great Britam on either subject shall be in no wise prejudiced by 
anything in the present arbitration.® 

The printed Case on the part of the United States, accompanied 
by printed copies of the documents, the official correspondence and 
other evidence on which it relies, is delivered pursuant to Article 

"Appendix, p. 9. 



6 CASE OF THE UXITED STATES. 

VI of the Special Agreement, the accompanying documents, corre- 
spondence and evidence being contained in an Appendix to the 
Case together with a set of two maps. 

A list of charts published at the British Admiralty appears in the 
Appendix at page 1308, copies of which will be furnished to the 
Tribunal upon the oral argument, if required for geographical in- 
formation of a character more detailed than can be obtained from the 
maps above. referred to. 

The text of the Special Agreement and of so much of the Con- 
vention for the pacific settlement of international disputes of Octo- 
ber 18, 1907, as is adopted thereby, are printed in full in the Appendix 
to this Case.* 

The subject of this controversy, as presented in the printed Case, 
is divided into Part I. covering the status prior to the treaty of 1818, 
including the negotiations resulting in that treaty, and an exam- 
ination of the provisions of Article I. thereof ; and Part II. covering 
the subsequent actions of the United States and Great Britain hav- 
ing a bearing upon the interpretation of its provisions in accordance 
with their true intent and meaning. Each of these parts is sub- 
divided under sub-headings, for convenience of reference, which are 
"set forth in the table of contents and do not require repetition here. 

The position of the United States on each of the seven questions 
submitted for decision is stated at the end of the Case under the 
heading Statement in Conclusion, and it will remain for the printed 
and oral arguments on the part of the United States to marshal and 
present, in response to each of these questions, the reasons and 
grounds of law and fact on which the position of the United States 
with respect thereto should be sustained. 

<» Appendix, p. 3. 



PART L 

STATUS PRIOR TO THE TREATY OP 1818. 

The Special Agreement of January 27, 1909, between the United 
States and Great Britain, under which this case is presented, requires 
the Tribunal of Arbitration thereby constituted to answer a series 
of questions submitted for its decision growing out of differences 
which have arisen between the United States and Great Britain as 
to the scope and meaning of Article I of their treaty of October 20, 
1818 " and of the liberties therein referred to and otherwise in respect 
of the rights and liberties which the inhabitants of the United 
States have or claim to have in the waters or on the shores therein 
referred to." 

It will be observed that the differences under consideration include 
not only those which have arisen as to the scope and meaning of 
the said Article and of the liberties therein referred to, but also those 
which have arisen otherwise in respect of the rights and liberties 
which the inhabitants of the United States have or claim to have 
in the waters or on the shores mentioned in that Article. It will 
also be observed upon an examination of Article I of the treaty of 
1818 that its provisions which are now the occasion of differences 
were themselves the outcome of differences existing with respect to 
these fisheries when that treaty was made, the introductory recital of 
Article I of that treaty being as follows : 

Whereas differences have arisen respecting the liberty claimed 
by the United States for the inhabitants thereof to take, dry and 
cure fish on certain coasts, bajrs, harbors and creeks of His Britannic 
Majesty's Dominions in America, its is agreed, etc. 

Therefore, before discussing the provisions of Article I of the 
treaty of 1818 and in order that the various differences above referred 
to and their relation to that Article may be clearly understood, it 
will be convenient to examine into the antecedent conditions and 
course of events leading up to the treaty of 1818 with a view to 
showing the respective positions of the two Governments at that time 
so far as they relate to the questions now in controversy. 

7 
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THE TBEATY OF SEPTEHBEB 3, 1783. 

The first discussion with Great Britain of the interests of the 
United States in these fisheries will be found in the negotiations for 
the treaty of peace at the close of the Revolution in 1782. 

The Commissioners who took part in these negotiations were John 
Adams, Benjamin Franklin, John Jay and Henry Laurens on the 
part of the United States, and Richard Oswald on the part of Great 
Britain assisted by Mr. Strachey and Mr. Fitzherbert who were 
present and took part in the discussions during the closing con- 
ferences. 

In entering upon these negotiations the United States stipulated 
as an indispensible condition that at the outset Great Britain should 
acknowledge their independence and should treat with them as an 
independent nation.** In Franklin's report of these negotiations, 
made immediately after the treaty was signed, he says that the use of 
any expressions in the powers given by Great Britain to its com- 
missioners which might imply an acknowledgment of American inde- 
pendence seemed at first to be industriously avoided, and much of the 
summer was taken up in removing these objections, but that the re- 
fusal otherwise to treat finally induced Great Britain to overcome that 
difficulty and the negotiations were then entered upon.^ Great Britain 
having finally acquiesced in this demand, such acknowledgment of in- 
dependence was incorporated in the original draft of the proposed 
treaty and was carried without change through the negotiations and 
into the treaty as finally agreed upon, where it appears as Article I in 
the following form : 

His Britannic Majesty acknowledges the s** United States, viz. 
New Hampshire, Massachusetts Bay, Rhode-Island & Providence 
Plantations, Connecticut^ New York, New Jersey, Penn^lvania, 
Delaware, Maryland, Virginia, North Carolina, South Carolina, 
& Georgia, to be free sovereign & Independent States; that he treats 
with them as such, and for himself his Heirs and Successors, re- 
linquishes all claim to the Government Propriety & Territorial Rights 
of the same & every Part thereof.^ 

The United States and Great Britain thus met as independent 
nations negotiating for the purpose of concluding a treaty of peace 

« Appendix, pp. 227-235. * Appendix, p. 226. « Appendix, p. 24. 
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dividing between them the British Empire in North America; and 
standing on this basis the Commissioners on the part of the United 
States asserted and insisted throughout the negotiations that the 
British interests in the North Atlantic Coast fisheries were subject 
to such division and that the pre-existing rights of the Colonies 
therein must be recognized and continued by the treaty. 

The people of the Massachusetts Bay Colony and of the other 
Colonies had continuously and freely resorted to these fisheries and 
exercised unrestricted fishing rights and liberties there until the 
time of the Eevolution, and had borne almost unaided the burden 
of maintaining and defending their own and British interests in 
these fisheries against the aggressions of the French during the 
wars between Great Britain and France. In view of such continuous 
usage and enjoyment and by virtue of the services rendered by them 
in defence of these fisheries, the American Colonies asserted and 
insisted that they had in them at least the equal rights of joint 
owners with Great* Britain and the other British Colonies. John 
Adams, one of the American Commissioners in the peace negotiations, 
bears witness, in a statement written by him in 1822 in review of 
these negotiations, that the grounds and principles on which the 
fisheries article of the treaty of 1783 was contended for on their part 
and finally yielded on the part of Great Britain were among others 
the following: 

That New England, and especially Massachusetts, had done more 
in defence of them than all the rest of the British empire. That 
the various projected expeditions to Canada, in which they were 
defeated by British negligence, the conquest of Louisburg, in 1745, 
and the subsequent conquest of Nova Scotia, in which New England 
had expended more blood and treasure than all the res<? of the 
British empire, were principally effected with a special view to the 
security and protection of the fisheries. 

That the inhabitants of the United States had as clear a right 
to every branch of those fisheries, and to cure fish on land, as the 
inhabitants of Canada or Nova Scotia; that the citizens of Boston, 
New York, or Philadelphia, had as clear a right to those fisheries, 
as the citizens of London, Liverpool, Bristol, Glasgow, or Dublin. 

And further: 

We considered that treaty as a division of the empire. Our inde- 
pendence, our rights to territory and to the fisheries, as practised 
before the Revolution were no more a grant from Britain to us than 
the treaty was a grant from us of Canada, Nova Scotia, England, 
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Scotland, and Ireland to the Britons. The treaty was nothing more 
than mutual acknowledgment of antecedent rights.^ 

The course of the negotiations was briefly as follows : 
Before the arrival of the other American Commissioners, Messrs. 
Franklin and Jay proposed a series of articles which, under date of 
October 8, 1782, were agreed upon ad referendum by the British Com- 
missioner and sent to England by him for the King's consideration, 
in which articles it was provided — 

3rd. That the subjects of his Britannic Majesty and people of the 
said United States, shall continue to enjoy unmolested, the rights to 
take fish of every kind on the banks of Newfoundland, ana other 

g laces where the inhabitants of both countries used formerly, to wit, 
efore the last war between France and Britain, to fish and also to 
dry and cure the same at the accustomed places, whether belonging 
to his said Majesty or to the United States; and his Britannic Maj- 
esty and the said United States will extend equal privileges and hos- 
pitality to each other's fishermen as to their own.^ 

The articles thus proposed were not approved by the British Gov- 
ernment and a new series of articles, under date of November 5, 
1782, was agreed upon and signed by the British and American Com- 
missioners, in which series the fisheries article appeared in the fol- 
lowing form: 

That the subjects of his Britannic Majesty and the people of the 
said United States shall continue to enjoy unmolested the right to 
take fish of every kind on all the banks of Newfoundland, also m the 
Gulf of St. Lawrence, and all other places where the inhabitants of 
both countries used at any time heretofore to fish; and also to dry 
and cure their fish on the shores of the Isle of Sables; Cape Sables, 
and the shores of any of the unsettled bays, harbors, or creeks of 
Nova Scotia, and of the Magdalen Islands. And his Britannic Maj- 
esty and the said United States will extend equal privileges and hos- 
pitality to each other's fishermen as to their own.^ 

It will be noted that the chief difference between these articles is 
that the Gulf of St. Lawrence is specifically mentioned as among 
the places where the inhabitants of both countries used formerly to 
fish and where, under the provisions of both articles, they are to 
continue to enjoy unmolested such right; and that the places to be 
used for drying and curing fish, which in the first proposal were 
described as the " accustomed places," whether belonging to his 
Majesty or to the United States, in the second proposal are spe- 
cifically named, and that all of the places thus named are on the 
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coasts which fell to Great Britain in the division of territory. So 
that, although still reciprocal in form as in the original proposal, 
the article was no longer reciprocal in effect with respect to the drying 
and curing of fish. 

The articles thus agreed upon were again sent to En^and for the 
King's consideration and having proved unacceptable there fresh 
proposals from the British Ministry were delivered by Mr. Oswald 
to the American Commissioners on November 25, 1782, containing the 
following fisheries article : 

Article III. The citizens of the said United States shall have the 
liberty of taking fish of every kind on all the banks of Newfound- 
land, and also in the Gulf of St. Lawrence; and also to dry and cure 
their fish on the shores of the Isle of Sables and on the shores of 
any of the imsettled bays, harbors, and creeks of the Magdalen 
Islands, in the Gulf of St. Lawrence, so long as such bays, harbors, 
and creeks shall continue and remain unsettled; on condition that 
the citizens of the said United States do not exercise the fishery, but 
at the distance of three leagues from all the coast belonging to Great 
Britain, as well those of the continent as those of the islands situ- 
ated in the Gulf of St. Lawrence. And as to what relates to the 
fishery on the coast of the Island of Gape Breton out of the said gulf, 
the citizens of the said United States shall not be permitted to 
exercise the said fishery, but at the distance of fifteen leagues from 
the coasts of the Island of Cape Breton.^ 

It is evident from this proposal that Great Britain acquiesced in 
the elimination under the previous proposal of any reciprocal right of 
using the coasts of the United States for drying and curing fish, for 
no attempt is made to renew such provision, and even the provision 
for the extension of equal privileges and hospitality to each other's 
fishermen, which is foxmd at the end of the previous proposals, is 
omitted here. In all other respects, however, this proposal shows a 
marked departure by Great Britain from the proposals previously 
agreed upon by the British Commissioner. Not only does it fail to 
reserve to the inhabitants of the United States any of the inshore or 
coast fisheries which were provided for in the earlier proposals, but 
it greatly reduces the shore space open to the Americans for drying 
and curing fish and it fails to recognize the American rights in the 
off-shore fisheries as a continuation of pre-existing rights in such 
fisheries, and further it proposes that American fishermen should not 
be permitted to enjoy such off-shore fisheries " but at the distance of 
three leagues from all the coast belonging to Great Britain as well 
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those of the continent as those of the islands situated in the Gulf of 
St. Lawrence " and outside of said Gulf " but at the distance of fifteen 
leagues from the coasts of the Island of Cape Breton." By reference 
to Article V of the Treaty of Paris (1763) between Great Britain and 
France,* it will be seen that this suggestion with respect to the three 
leagues and fifteen leagues limit of exclusion was based upon a simi- 
lar limitation established by that treaty upon the French fishing 
rights. 

The American Commissioners refused to consider any such limita- 
tions and the suggestion was abandoned by Great Britain for the 
reason, as stated by Mr. Kichard Oswald, conmiissioner on the part of 
Great Britain in his letter of November 30, 1782, reporting the con- 
clusion of the negotiations to his Government, that — 

If we had not given way in the article of the fishery, we should 
have had no treaty at all, Mr. Adams having declared that he would 
never put his hand to any treaty, if the restraints regarding the three 
leagues and fifteen leagues were not dispensed with, as well as deny- 
ing his coxmtrymen the privilege of drying fish on the unsettled parts 
of Ifova Scotia.* 

The agreement finally arrived at appears in the treaty as Article 
III and is as follows : 

It is agreed that the people of the United States shall continue 
to enjoy unmolested the right to take fish of every kind on the Grand 
Bank, and on all the other banks of Newfoundland ; also in the Gulph 
of Saint Lawrence, and at all other places in the sea where the in- 
habitants of both countries used at any time heretofore to fish. And 
also that the inhabitants of the United States shall have liberty to 
take fish of every kind on such part of the coast of Newfoundland 
as British fishermen shall use (but not to dry or cure the same on 
that island) and also on the coasts, bays and creeks of all other of 
His Britannic Majesty's dominions in America; and that the Ameri- 
can fishermen shall have liberty to dry and cure fish in any of the 
unsettled bays, harbours and creeks of Nova Scotia, Magdalen 
Islands, and Labrador, so long as the same shall remain unsettled; 
but so soon as the same or either of them shall be settled, it shall not 
be lawful for the said fishermen to dry or cure fish at such settlements, 
without a previous agreement for that purpose with the inhabitants, 
proprietors or possessors of the ground.*' 

The first clause of this article relating to the off-shore fisheries is in 
almost the identical language of the two proposals originally agreed 
upon by the British Commissioner, except that here all reference to 
the British rights in these fisheries is omitted. The American rights 
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are recognized, however, as the continuation of pre-existing rights — 
" shall continue to enjoy unmolested " can have no different mean- 
ing — and instead of the limitation of three leagues or fifteen leagues 
from the coast proposed by Great Britain there is no limit of 
exclusion whatsoever. 

This clause of the article is of particular importance inasmuch 
as Great Britain has never asserted that the right of the United 
States therein referred to was not of a permanent character, and has 
never denied that these provisions are still in force ; on the contrary 
it will appear later that Great Britain has admitted that when this 
treaty w^as made she had no exchisive jurisdiction or right in such 
fisheries and that the United States as an independent nation would 
have been equally entitled to their use and enjoyment independently 
of any treaty provisions.® 

The remaining portion or second clause of this article applies only 
to the inshore or coast fisheries and does not require particular at- 
tention at this time because it was superseded by the provisions of the 
treaty of 1818 and its relation to that treaty is considered later. For 
the present it is sufficient to note with respect to this second clause of 
the article that after the War of 1812 Great Britain asserted and the 
United States denied that these provisions were abrogated by that 
war. This question and its bearing on the present case may more 
conveniently be considered in connection with the negotiations for 
the treaty of peace at the close of that war and the discussions lead- 
ing up to the treaty of 1818, which are hereinafter reviewed. It 
will there appear that this question was not settled by the treaty 
of peace of 1814 and was still unsettled when the treaty of 1818 was 
entered into, and that it furnished the grounds for the differences 
which are referred to in the opening clause of Article 1 of that 
treaty, and in consequence of which that Article was negotiated. 

a Appendix, p. 276. 



14 CASE OF THE UNITED STATES. 

THE CONTBOVEBSY AS TO THE EFFECT OF THE WAB OF 1812 UPON 
THE FISHEBIES ABTICLE OF THE TBEATY OF 1783. 

Negotiations for the Treaty of Ghent. 

No question with respect to the fisheries article of the treaty of 
1783 between the United States and Great Britain or the use of 
these fisheries under it arose until the close of the War of 1812 when 
Great Britain took the position in the negotiations leading up to the 
treaty of peace signed at Ghent on December 24, 1814, that the pro- 
visions of the second clause of that article, relating to the inshore or 
coast fisheries, were abrogated by that war and that the future use of 
such fisheries by the United States would depend upon new treaty 
stipulations. The United States refused to assent to this proposition 
and contended that there was no justification for discriminating 
against this particular portion of the treaty; and that, like any 
other provision of the treaty which was intended to secure to the 
United States the continued enjoyment of pre-existing rights upon 
the partition of the British North American Empire at the close of 
the Eevolution, this particular provision survived the War of 1812, 
and consequently that no declaration or provision in the new treaty 
was required to continue it in force. 

At the opening conference in these negotiations on August 8, 1814, 
the British Plenipotentiaries who were Lord Gambier, Henry Goul- 
bum and William Adams, after enumerating the subjects proposed 
by them for discussion and after asking whether the American 
Plenipotentiaries were instructed to enter into negotiations on these 
subjects, stated that — 

before they desired any answer they felt it right to communicate the 
intentions of their Government as to the North American Fisheries, 
viz: that the British Government did not intend to grant to the 
United States ^atuitously the privileges formerly granted by treaty 
to them of fishing within the limits of the British Sovereignty and 
of using the shores of the British territories for purposes connected 
with the fisheries.** 

In response to this inquiry, the United States Plenipotentiaries 
who were John Quincy Adams, James A. Bayard, Henry Clay, Jona- 
than Eussell and Albert Gallatin, informed the British Plenipo- 
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tentiaries, at a conference held on August 9th, that the point raised 
by them with respect to the fisheries was not provided for in their 
instructions.® The American Plenipotentiaries were forbidden by 
their instructions to permit the right of the United States to the 
enjoyment of the fisheries under the treaty of 1783 to be brought into 
question,^ and in consequence of these instructions they declined to 
entertain any suggestion that a new basis for the enjoyment of these 
fisheries be adopted or that their rights under the former treaty 
be continued conditionally or in exchange for some equivalent, and 
they explicitly declined to enter into any stipulation which could 
be construed as a renunciation either directly or indirectly of their 
rights under that treaty. The negotiations on their part were con- 
ducted throughout on the basis that the fisheries provisions under 
consideration had not been abrogated by the War of 1812. Notice 
of the position of each Government on this subject seems to have 
been given to the other at the second conference, held on August 
9, 1814. No oiEcial record of the discussion on the subject at that 
conference is foimd further than appears from two brief references 
to it in the notes subsequently exchanged between the Plenipoten- 
tiaries. In their note of October 21, 1814, to the American Plenipo- 
tentiaries the British Plenipotentiaries said : 

On the subject of the fisheries the undersigned expressed, with so 
much frankness, at the conference already referred to the views of 
their Government, that they consider any lurther observation on that 
topic as unnecessary at the present time.^ 

The American Plenipotentiaries in their note of November 10th, 

wrote in response : 

In answer to the declaration made by the British Plenipotentiaries 
respecting the fisheries, the undersigned, referring to what passed 
in the conference of the 9th August, can only say that they are not 
authorized to bring into discussion any of the rights or liberties which 
the United States have heretofore enjoyed in relation thereto. From 
their nature, and from the peculiar character of the treaty of 1783, by 
which they were recognized, no further stipulation has been deemea 
necessary by the Government of the United States to entitle them to 
the full enjoyment of all of them.* 

The position of the United States as presented at this conference 

and as adhered to throughout the negotiations is stated in the report 
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made by the American Plenipotentiaries to their Government after 
the close of the negotiations as follows: 

Our instructions had forbidden us to suffer our right to the fish- 
eries to be brought into discussion, and had not authorized us to make 
any distinction in the several provisions of the third article of the 
treaty of 1783, or between that article and any other of the same 
treaty. We had no equivalent to offer for a new recognition of our 
right to any part of the fisheries, and we had no power to grant any 
equivalent which might be asked for it by the British Government. 
We contended that the whole treaty of 1783 must be considered as one 
entire and permanent compact, not liable, like ordinary treaties, to 
be abrogated by a subsequent war between the parties to it; as an 
instrument recognising the rights and liberties enjoyed by the people 
of the United States as an independent nation, and containing the 
terms and conditions on which the two parts of one empire had mu- 
tually agreed, thenceforth, to constitute two distinct and separate 
nations. In consenting by that treaty, that a part of the North 
American continent should remain subject to the British jurisdiction, 
the people of the United States had reserved to themselves the liberty, 
which they had ever before enjoyed, of fishing upon that part of its 
coasts, ana of drying and curing fish upon the shores, and this reser- 
vation had been agreed to by the other contracting party. We saw 
not why this liberty, then no new grant, but the mere recognition of 
a prior right always enjoyed, should be forfeited by war, any more 
than any other of the rights of our national independence; or why 
we should need a new stipulation for its enjoyment more than we 
needed a new article to declare that the King of Great Britain treated 
with us as free, sovereign, and independent States. We stated this 
principle in general terms to the British plenipotentiaries, in the 
note, which we sent to them with our projet of the treaty, and we 
alleged it as the ground upon which no new stipulation was deemed 
by our Government necessary to secure to the people of the United 
States all the rights and liberties stipulated in their favor by the treaty 
of 1783.« 

No other reference to the fisheries is found in the protocols of the 
conferences or in the correspondence between the British and Ameri- 
can Plenipotentiaries until the closing days of the negotiations. 
Meanwhile, however. Great Britain had brought into the negotia- 
tions a proposal for renewing and enlarging the privileges which 
British subjects had enjoyed in the navigation of the Mississippi 
Eiver under Article VIII of the treaty of 1783, which Article was as 
follows : 

The navigation of the Mississippi Eiver, from its source to the 
ocean, shall forever remain free and open to the subjects of Great 
Britain and the citizens of the United States. 
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It will be remembered that under that treaty the western boundary 
of the United States was a line drawn along the middle of the Mis- 
sissippi River and that the mouth of the Mississippi was then in the 
possession of Spain, and that its source was at that time erroneously 
supposed to be far enough north to carry it into British territory. 
Under that treaty it was further provided that the northern boundary 
of the United States should extend due west from the northwestern- 
most point of the Lake of the Woods to the Mississippi River. It 
having subsequently been ascertained that a line so drawn would run 
north of the source of the Mississippi River, it became necessary to 
make a change in the treaty provisions in respect to that portion of 
the boundary; and the United States having extended its borders 
west of the Mississippi by the purchase of the Louisiana Territory 
in 1803 and no treaty agreement having been made fixing the north- 
em boundary of the possessions of the United States to the west of 
the Mississippi River, that portion of the line also required treaty 
definition. An attempt had been made in connection with the treaty 
negotiated in 1806, but left unratified by the United States, to agree 
upon the description of this section of the boundary extending from 
the Lake of the Woods to the Rocky Mountains ; ® and the location of 
such boundary line being one of the subjects which had been proposed 
for settlement in the negotiations now under consideration, an article 
in respect thereto was included by the American Plenipotentiaries 
in a projet of the treaty submitted by them to the British Plenipo- 
tentiaries with their letter above referred to of November 10th.* 
This boundary proposal constituted Article VIII of the projet and 
was' almost identical with the article proposed by the American Com- 
missioners for the unratified treaty of 1806,^ and in it no mention was 
made of the Mississippi River. On November 26th, the British Pleni- 
potentiaries returned this projet with their proposed alterations and 
additions noted in the margin,* and with respect to this article they 
inserted, as a substitute for the form proposed by the United States, 
the identical form, with some minor changes, previously proposed by 
the British Commissioners in the negotiations for the unratified 
treaty of 1806,*^ with the addition, however, of this provision : 

And it is further agreed the subjects of His Britannic Majesty shall 
at all times have access from His Britannic Majesty's territories by 
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land or inland navigation, into the aforesaid territories of the United 
States to the River Mississippi with their goods, effects and mer- 
chandise, and that His Britannic Majesty's subjects shall have and 
enjoy the free navigation of the said river.<» 

So far as it concerns the location of the boundary the form of 
the article is of no particular importance in the present connection, 
but it will be observed that as a condition for agreeing upon it even 
in the form which had been acceptable to them in 1807, Great 
Britain insisted upon coupling with it a clause providing, among 
other things, for continuing the British right to navigate the Missis- 
sippi River, although it was then known that this river did not 
extend into British territory. The American Plenipotentiaries were 
unwilling to recognize the necessity, which this would have implied, 
of renewing by special provision in this treaty a right established 
by the treaty of 1783, unless at the same time the continuation of 
the American fishing rights under that treaty as also provided for, 
and in response to the suggestion of the British Plenipotentiaries, 
they proposed as an amendment, at the conference of December 1, 
1814, the following: 

The inhabitants of the United States shall continue to enjoy the 
liberty to take, dry, and cure fish in places within the exclusive juris- 
diction of Great Britain, as secured by the former treaty of peace; 
and the navigation of the river Mississippi within the exclusive 
jurisdiction of the United States shall remain free and open to the 
subjects of Great Britain, in the manner secured by the said treaty ; 
and it is further agreed, that the subjects of His Britannic Majesty 
shall, at all times, have access from such place as may be selected for 
that purpose in His Britannic Majesty's aforesaid territories, west, 
and within three hundred miles, of the Lake of the Woods, in the 
aforesaid territories of the United States, to the river Mississippi, in 
order to enjoy the benefit of the navigation of that river with their 
goods, effects and merchandise, whose importations into the said 
States shall not be entirely prohibited, on the payment of the same 
duties as would be payable on the importation of the same into the 
Atlantic ports of the said States, and on conforming with the usual 
custom-house regulations.* 

In proposing this amendment the American Plenipotentiaries, as 
stated in the protocol of this conference, also intimated their willing- 
ness to omit Article VIII altogether if that course should appear 
more advisable to the British Plenipotentiaries.*' 

The next step in the negotiations is reported in the protocol of the 
conference which was held on December 10th, as follows : 
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The British plenipotentiaries then stated that with respect to the 
8th Article, their Government offered in -lieu of the American pro- 
posals to retain the amended article as far as the words "Stony 
mountains," and insert the following stipulation : 

" His Britannic Majesty, agrees to enter into negotiation with the 
United States of American, respecting the terms, conditions, and 
regulations under which the inhabitants of the said United States 
shall have the liberty of taking fish on certain parts of the coast of 
Newfoundland, and other of His Britannic Majesty's dominions in 
North America, and of drying and curing fish, in the unsettled bays, 
harbors and creeks of Nova Scotia, Magdalen islands, and Labrador; 
as stipulated in the latter part of the third article of the treaty of 
1783, in consideration of a fair equivalent to be agreed upon between 
His Majesty and the said United States, and granted by the said 
United States, for such liberty as aforesaid." 

" The United States of America agree to enter into negotiation 
with His Britannic Majest}^ respecting the terms, conditions, and 
regulations under which the navigation of the river Mississippi from 
its source to the ocean, as stipulated in the eighth article of the treaty 
of 1783, shall remain free and open to the subjects of Great Britain, 
in consideration of a fair equivalent, to be agreed upon between His 
Majesty and the United States, and granted by His Majesty," <» 

The protocol of the conference of December 12th reports that after 
much discussion relative to this article and others, the American 
Plenipotentiaries undertook to return an answer in writing to the 
propositions brought forward by the British Plenipotentiaries,* and 
this they did in their note of December 14, to the British Plenipoten- 
tiaries as follows : 

To the stipulation now proposed by the British plenipotentiaries 
as a substitute for the last paragraph of the eighth article, the under- 
signed cannot accede. 

The proposition made respecting the navigation of the Mississippi, 
in the alteration first proposed by the British plenipotentiaries to 
that article, was unexpected. In their note of the 31st of October 
they had stated that they had brought forward, in their note of the 
21st of the same month, all the propositions which they had to offer; 
and that subject was not mentioned either in this last mentioned note, 
or in the first conference to which it referred. In order to obviate 
any difficulty arising from a presumed connexion between that subject 
and that of the boundary proposed by the eighth article, the under- 
signed expressed their willingness to omit the article altogether. For 
the purpose of meeting what they believed to be the wishes of the 
British Government, they proposed the insertion of an article which 
should recognize the right of Great Britain to the navigation of that 
river, and that of the United States to a liberty in certain fisheries, 
which the British Government considered as abrogated by the war. 
To such an article, which they viewed as merely declaratory, the un- 
dersigned had no objection, and have offered to accede. They do not, 
however, want any new article on either of those subjects ; they have 
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offered to be silent with regard to both. To the stipulation now pro- 
posed, or to any other, abandoning, or implj^ing the abandonment of 
any right in the fisheries claimed oy the Unitea States, they can not 
subscribe. As a stipulation merely that the parties will hereafter 
negotiate concerning the subjects in question, it appears also un- 
necessary. Yet to an engagement, couched in general terms, so as to 
embrace all the subjects of difference not yet adjusted, or so expressed 
as to imply in no manner whatever an abandonment of any right 
claimed by the United States, the undersigned are ready to agree.* 

In answer to this note from the American Plenipotentiaries the 
British Plenipotentiaries withdrew their proposals relative to the 
fisheries and offered to omit the boundary article altogether, reverting 
to their position announced at the outset of the negotiations, as 
appears from the following extract from their note of December 22nd : 

So far as regards the substitution proposed by the undersigned for 
the last clause of the 8th article, as it was offered solely with the hope 
of attaining the object of the amendment tendered by the American 
plenipotentiaries at the conference of the 1st instant, no difficulty will 
be made in withdrawing it. 

The undersigned, returning to the declaration made bv them at the 
conference of the 8th of August, that the privileges of nshing within 
the limits of the British sovereignty, and of using the British terri- 
tories for purposes connected with the fisheries, were what Great 
Britain did not intend to grant without equivalent, are not desirous 
of introducing any article upon the subject. 

With a view of removing what they consider as the only objection 
to the immediate conclusion of the treaty, the undersigned agree ta 
adopt the proposal made by the American plenipotentiaries at the 
conference of the 1st instant, and repeated in their last note, of 
omitting the 8th article altogether.* 

At the final conference held December 23rd the American Pleni- 
potentiaries intimated their readiness to accede to the propositions 
contained in the note of the British Plenipotentiaries of the 22nd 
instant, namely, that no mention be made in the treaty of either the 
fisheries or the Mississippi.* 

This completed the negotiations, and the treaty which was signed 
on the following day contains no reference either to the use of the 
inshore fisheries by the United States, or to the navigation of the 
Mississippi by British subjects. 

The position maintained by the American Plenipotentiaries on 
this feature of the negotiations is set forth in their official report of 
the negotiations to their Government, dated December 25, 1814, as 
follows : 
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Without adverting to the ground of prior and immemorial usage, 
if the principle were just that the treaty of 1783, from its peculiar 
character, remained in force in all its parts, notwithstanding the war, 
no new stipulation was necessary to secure to the subjects of Great 
Britain the right of navigating the Mississippi, so far as that right 
was secured by the treaty of 1783, as, on the o&ier hand, no stipulation 
was necessary to secure to the people of the United States the liberty 
to fish, and to dry and cure nsh, within the exclusive jurisdiction 
of Great Britain. If they asked the navigation of the Mississippi 
as a new claim, they could not expect we should grant it without an 
equivalent; if they asked it because it had been granted in 1783, they 
must recognize the claim of the people of the United States to the 
liberty to fish and to dry and cure fish, in question. To place both 
points beyond all future controversy, a majority of us determined 
to offer to admit an article confirming both the rights, or we offered 
at the same time to be silent in the treaty upon botti, and to leave out 
altogether the article defining the boundary from the Lake of the 
Woods westward. They finally agreed to this last proposal, but not 
until they had proposed an article stipulating for a future negotia- 
tion for an equivalent to be given by Great Britain for the navigation 
of the Mississippi, and bj^ the United States for the liberty as to the 
fisheries within British jurisdiction. This article was unnecessary 
with regard to its professed object, since both Governments had it in 
their power, without it, to negotiate upon these subjects if they 
pleased. We rejected it, although its adoption would have secured 
the boundary of the forty-ninth degree of latitude west of the Lake 
of the Woods, because it would have been a formal abandonment, on 
our part, of our claim to the liberty as to the fisheries, recognised by 
the treaty of 1783.* 

Although no reference is made in this treaty to the fisheries, it is 
evident from the foregoing examination of the negotiations that noth- 
ing was settled by it with respect to the effect of the War of 1812 
upon the inshore fisheries provisions of the treaty of 1783. The United 
States had explicitly refused to renounce them or to bring them into 
question by discussing any change in them, and in signing the treaty 
without any provision referring to them maintained that they had 
survived the War of 1812 and were still in force and required no 
declaration or provision in the treaty for their continuance. 

Great Britain, on the other hand, had expressly refused in the 
negotiations to agree to any stipulatioh renewing the inshore fisheries 
provisions under the former treaty without some equivalent, and 
in omitting any reference thereto in the treaty maintained that such 
provisions had been abrogated by the War of 1812, and that, in the 
absence of an express provision renewing or continuing them, they 
must be regarded as no longer in force. 
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The question, therefore, of the effect of the War of 1812 upon the 
continued enjoyment of the ri^ts of the United States in these 
inshore fisheries under the second clause of Article III of the treaty 
of 1783 was left open by the treaty of 1814 as an unsettled subject of 
difference between the two Governments. 

The Jdseur Incident, 

Within six months after the signing of the Treaty of Ghent, 
occasion arose for the renewal of the controversy as to whether or 
not the inshore fisheries clause of the treaty of 1783 had survived the 
War of 1812. The question was ably and fully presented in the 
diplomatic correspondence exchanged, and as a result of the dis- 
cussion Great Britain made overtures to the United States for a new 
treaty arrangement on the subject, which led to a series of negotia- 
tions, the final outcome of which was the fisheries article of the treaty 
of October 20, 1818. 

The occasion for the renewal of the controversy was the action of 
Captain Lock of H. M. S. Jaseur in warning on June 19, 1815 an 
American vessel, engaged in cod-fishing about forty-five miles 
distant from Cape Sable, not to come within sixty miles of the 
coast. The captain of the fishing vessel promptly reported the inci- 
dent to his Government with the further information that all the 
other American fishing vessels in sight at that time were warned off 
by the Jaseur in the same manner.® 

Mr. Monroe, then Secretary of State, immediately called the inci- 
dent to the attention of the British Charge d'Affaires at Washing- 
ton,<» and at the same time, by note of July 21, 1815, informed Mr. 
John Quincy Adams, the American Minister at London, of the action 
of the Jaseur which, he says, " it is presumed, has been done under 
a construction of the late treaty of peace," and he adds that — 

The measure thus promptly taken by the British Government 
without any communication with this Government, notwithstanding 
the declaration of our ministers at Ghent that our right would not 
be affected by the silence of the treaty, indicates a spirit which 
excites equal surprise and regret.^ 

That the position taken on the subject by the xVmerican Plenipo- 
tentiaries at Ghent was still maintained and insisted upon by the 
United States Government as indisputably right is clearly shown 

o Appendix, p. 262. ^ Appendix, p. 263. 
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in the following extract from Mr. Monroe's instructions of July 21, 
1815, to Mr. Adams : 

As you are well acquainted with the solidity of our right to the 
fisheries in question, as well as to those on the Grand Bank, and 
elsewhere on the tnain ocean, to the limit of a marine league only 
froin the coast, (for the pretension to remove us twenty leagues is 
too absurd to be discussed,) I shall not dilate on it, especially at this 
time. It is sufficient to observe here, that the right of the United 
States to take fish on the coast of Newfoundland, and on the coasts, 
bays, and creeks of all other of His Britannic Majesty's dominions in 
America, and to dry and cure fish in any of the unsettled bays, har- 
bors and creeks of Nova Scotia, Magdalen islands, and Labrador — 
in short, that every right appertaining to the fisheries, which was 
secured by the treaty of 1783, stands now as unshaken and perfect 
as it then did, constituting a vital part of our political existence, 
and resting on the same solid foundation as our independence itself. 
In the act of dismemberment and partition, the rights of each party 
were distinctly defined. So much of territory and incidental rights 
were allotted to one, so much to the other; and as well might it be 
said, because our boundary had not been retraced in the late treaty, 
in every part, that certain portions of our territory had reverted 
to England, as that our right to fish, by whatever name secured, 
had experienced that fate. A liberty of unlimited duration, thus 
secured, is as much a right as if it had been stipulated by any other 
term. Being to be enjoyed by one, adjoining the territory allotted 
by the partition to the other party, it seemed to be the appropriate 
term. 1 have made these remarks to show the solid ground on which 
this right is deemed to rest by this Government, relying on your 
thorough knowledge of the subject to illustrate and support it in 
the most suitable manner.® 

The importance which the American Government attached to this 
assertion of the right to the continued enjoyment of the inshore 
fisheries under the treaty of 1783 is disclosed by the view expressed 
by Mr. Monroe in this instruction that this incident may eventuate 
in a breach of friendly relations and a renewal of hostilities. 

The British Charge replied on August 31, 1815, to Mr. Monroe's 
note on the subject of the interference by the Jaseur with American 
fishing vessels, stating that — 

This measure was, as you have justly presumed in your note, to- 
tally unauthorized by His Majesty's Government; and I have the 
satisfaction to acquaint you that orders have been given by the naval 
commanders-in-chief on the Halifax and Newfoundland stations^ 
which will effectually prevent the recurrence of any similar interrup- 
tion to the vessels belonging to the United States engaged in fishing 
on the high seas.* 

« Appendix, p. 263. & Appendix, p. 264. 
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Meanwhile, however, Mr. Adams, the ^\jiierican Minister at Lon- 
don, had taken up the question with the British Foreign Office, and 
in his letter of September 19, 1815, to Mr. Monroe he reports an 
interview with Lord Bathurst, then Under Secretary of State for 
Colonial and War Departments, in which Lord Bathurst stated, as 
the substance of an answer already sent to the British Charge at 
Washington, that — 

it had been that as, on the one hand. Great Britain could not permit 
the vessels of the United States to fish within the creeks and close 
upon the shores of the British territories, so, on the other hand, it 
was by no means her intention to interrupt them in fishing anywhere 
in the open sea, or without the territorial jurisdiction, a marine 
league from the shore ; and, therefore, that the warning given at the 
place stated, in the case referred to, was altogether unauthorized.* 

The question of where the line of demarcation should be drawn 
between the inshore and the off-shore fisheries had not as yet been 
raised in the discussion, the American contention for the right to use 
all the fisheries making it unnecessary, but as this demarcation later 
became a question of importance in the interpretation of the true 
meaning of the word " bays " as used in the treaty of 1818, it is 
desirable, in anticipation of that question, that attention be directed, 
in reviewing this controversy, to several significant indications of 
the views on that subject which were held at this time by the two 
Governments. It should be noted, therefore, that in the extract 
above quoted from the report by Mr. Adams of his interview with 
Lord Bathurst, the inshore fisheries are referred to as " close upon the 
shores of the British territories," and the off-shore fisheries are re- 
ferred to as " without the territorial jurisdiction, a marine league 
from the shore." It should also be noted that later in the same 
despatch Mr. Adams reiterates and emphasizes Lord Bathurst's 
statement of the British position as follows : 

The answer which was so promptly sent to the complaint relative 
to the waminff of the fishing vessels by the captain of the J aseur^ 
will probably DC communicated to you before you will receive this 
letter. You will see whether it is so precise, as to the limits within 
which they are determined to adhere to the exclusion of our fishing 
vessels, as Lord Bathurst's verbal statement of it to me, nanaely, to 
the extent of one marine league from their shores. Indeed, it is to 
the curing and drying upon the shore that they appear to nave the 
strongest objection.* 

o Appendix, p. 265. * Appendix, p. 268. 
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The evidence of Mr. Adams on this point is of special value in that 
his despatch was an official communication to the Secretary of State, 
and this particular question referred to was not a matter of contro- 
versy when the letter was written. It will be further noted in con- 
firmation of Mr. Adams' report of Lord Bathurst's statement on this 
subject, that in Mr. Adams' note of September 25th to Lord Bathurst, 
referring to this interview, Mr. Adams quotes him on this point as 
follows : 

Your lordship did also express it as the intention of the British 
Oovernment to exclude the fishing vessels of the United States, here- 
after, from the liberty of fishing within one marine league of the 
shores of all the British territories in North America.* 

This statement of Lord Bathurst's position is accepted by Lord 
Bathurst, in his note in reply, without question. 

The Adams-Bathitrst Correspondence. 

Although it was evident from the attitude of Great Britain on the 
Jaseur incident that it did not involve any question of dispute with 
respect to American rights either in the inshore or off-shore fisheries, 
yet Mr. Monroe's instructions to Mr. Adams on the subject and 
Great Britain's announced intention of excluding American fisher- 
men from the inshore fisheries made it incumbent on Mr. Adams to 
take up with the British Government the question of the continued 
enjoyment by the United States of the liberties in those inshore 
fisheries reserved in the second clause of Article III of the treaty of 
1783. Therefore, Mr. Adams, at his conference with Lord Bathurst on 
September 14, and in his note to him of September 26, undertook — 

to present to the consideration of His Majesty's Government the 
grounds upon which the United States conceive those liberties to 
stand, and upon which they deem that such exclusion cannot be 
effected without an infraction of the rights of the American people.® 

In this correspondence Mr. Adams restated the position taken by 
the American Plenipotentiaries at Ghent, which has already been 
made clear in the foregoing review of those negotiations, and after 
showing that, although notice of the position of the United States 
had been explicitly given at that time, the question of the rightful- 
ness of that position had not as yet been discussed between the two 
Governments, he proceeded to enter upon such discussion. 

o Appendix, p. 269. 
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The issue presented was whether or not the provisions of the second 
clause of Article III of the treaty of 1783, reserving to the United 
States certain fishing liberties on and within three marine miles 
of land on the British coasts, survived the War of 1812. As will 
appear from the correspondence by which this discussion was 
carried on, Mr. Adams contended throughout the discussion that such 
provisions had survived owing to the character of the treaty, and the 
language used, and the nature of the liberties, and the relation of the 
American Colonies to them before the Revolution, and that as these 
liberties had never been renounced by the United States, either in the 
treaty of Ghent or otherwise, they were still in force. As will appear 
from Lord Bathurst's reply, he seems to have rested the British conten- 
tion almost wholly on the ground that no treaties survive subsequent 
war between the parties; and, although he admits that treaties may 
contain obligations of an irrevocable nature and does not claim that 
any of the provisions of this treaty, except the one under considera- 
tion, could be revoked without the consent of the United States, he 
maintains that owing to the language used in respect to the inshore 
fisheries, the enjoyment of them was intended to be temporary and 
experimental, and being dependent upon the treaty provisions, ter- 
minated with the termination of the treaty. A considerable portion 
of his argument is devoted to showing that the right of the United 
States to exercise these liberties was dependent upon the treaty, and 
that, therefore, they would not survive the treaty, all of which might 
well be admitted without affecting the question at issue, which was, 
not whether such rights would continue independently of the treaty, 
but whether or not the treaty obligations were revocable without the 
consent of the United States. 

Lord Bathurst seems to have failed to recognize the distinction 
between the extent of the American interest in these inshore fish- 
eries and the title under which such interest was held. The interest 
reserved therein by the United States was the right to the enjoyment 
of certain liberties which were clearly defined, and the title of the 
United States to such interest was complete and absolute upon the 
signing of the treaty of 1783, and such title could not be destroyed 
without the consent of the United States. 

The Tribunal is not called upon to decide the issue presented in 
that controversy or to pass upon the merits of the arguments, the 
questions involved having been laid at rest by the subsequent treaty 
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of 1818 ; nevertheless the respective positions of the two Governments 
in the controversy have an important bearing upon the true inter- 
pretation of the treaty of 1818. Out of that controversy grew the 
negotiations which finally resulted in the ires^y of 1818<. and the 
question as to whether or not the fisheries provisions under considera- 
tion were terminated by the War of 1812, constituted the " differ- 
ences " which are referred to in th« first clause of the fisheries article 
of that treaty and in consequence of which that article was nego- 
tiated. The attention of the Tribunal is therefore directed to Mr. 
Adams' notes of September 19, and 25. and to Lord Bathurst's answer 
of October 30, 1815, and to Mr. Adams' reply of January 22, 1816^ 
which are too voluminous to quote here at length, but are printed in 
full at pages 264 to 287 of the Appendix. 

Before passing from the subject, however, special reference must 
be made to Lord Bathurst's statement in regard to the inshore fisheries 
provisions of the treaty that — 

The grant of this liberty has all the aspect of a policy temporary 
and experimental, depending on the use that might be made of it> 
on the condition of the islands and places where it was to be exer- 
cised, and the more general conveniences or inconveniences, in a mili- 
tary, naval, or commercial point of view, resulting from the access 
of an independent nation to such islands and places.** 

As pointed out by Mr. Adams in his reply, this statement is wholly 
erroneous and unsupported by the terms of the treaty, and it would 
require no further attention were it not that Lord Bathurst makes 
this erroneous assumption as to the terms of the treaty the basis for 
the following argument : 

When, therefore. Great Britain, admitting the independence of the 
United States, denies their right to the liberties for which they now 
contend, it is not that she selects from the treaty, articles, or parts 
of articles, and says, at her own will, this stipulation is liable to 
forfeiture by war, and that is irrevocable; but the principle of her 
reasoning is, that such distinctions arise out of the provisions them- 
selves, and are founded on the very nature of the grants. But the 
rights acknowledged by the treaty of 1783 are not only distinguish- 
able from the liberties conceded by the same treaty, in the foundation 
upon which they stand, but they are carefully distinguished in the 
treaty of 1783 itself. The undersigned begs to call the attention of 
the American minister to the wordmg of the first and third articles^ 
to which he has often referred, for the foundation of his arguments. 
In the first article, Great Britain acknowledges an independence already 
expressly recognised by the Powers of Europe, and by herself, in 
her consent to enter into provisional articles, of November, 1782. 

^Appendix, p. 276. 
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In the third article, Great Britain acknowledged the right of the 
United States to take fish on the Banks of Newfoundland and other 
places, from which Great Britain has no right to exclude an inde- 
pendent nation. But they are to have the liberty to cure and diy 
them in certain unsettled places within EQs Majesty's territory. If 
these liberties, thus granted, were to be as perpetual and- indefeasible 
as the rights previously recognised, it is difficult to conceive that the 
plenipotentiaries of the United States would have admitted a varia- 
tion of lan^age so adapted tQ produce a different impression; 
and, above all, that they should have admitted so strange a restriction 
of a perpetual and indefeasible right as that with which the article 
concludes, which leaves a right so practical and so beneficial as this 
is admitted to be, dependent on the will of British subjects in their 
character of inhabitants, proprietors or possessors of the soil, to 
prohibit its exercise altogether. 

It is surely obvious that the word right is, throughout the treaty, 
used as applicable to what the United States were to enjoy, in virtue 
of a recognised independence ; and the word liberty to what they were 
to enjoy, as concessions strictly dependent on the treaty itself .« 

Mr. Adams' reply to Lord Bathurst's argument on this point is as 

follows : 

The answer of Lord Bathurst denies that Great Britain has made 
such a selection, and affirms that the whole treaty of 1783 was an- 
nulled by the late war. It admits, however, that the recognition of 
independence and the boundaries was in the nature of a perpetual 
obligation ; and that, with the single exception of the liberties m and 
connected with the fisheries within British jurisdiction on the coasts 
of North America, the United States are entitled to all the benefits 
of all the stipulations in their favor contained in the treaty of 1783, 
although the stipulations themselves are supposed to be annulled. 
The fishing liberties within British jurisdiction alone are considered 
as a temporary grant, liable not only to abrogation by war, but, as it 
would seem from the tenor of the argument, revocable at the pleasure 
of Great Britain, whenever she might consider the revocation suitable 
to her interest. The note affirms that " the liberty to fish within 
British limits, or to use British territory, is essentially different from 
the right to independence in all that can reasonably be supposed to 
regard its intended duration ; that the grant of this liberty has all the 
aspect of a policy, temporary and experimental^ depending on the use 
that might be made of it, on the condition of the islands and places 
where it was to be exercised, and the more general conveniences or 
inconveniences, in a military, naval, or commercial point of view, re- 
sulting from the access of an independent nation to such islands and 
places." 

The undersigned is induced, on this occasion, to repeat his lord- 
ship's own words, because, on a careful and deliberate review of the 
article in question, he is unable to discover in it a single expression 
indicating, even in the most distant manner, a policy, temporary or 
-experimental, or having the remotest connexion with military, naval 
or commercial conveniences or inconveniences to Great Britain. He 
has not been inattentative to the variation in the terms, by which 

o Appendix, p. 276. 
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the enjoyment of the fisheries on the main ocean, the common pos- 
session of both nations, and the same enjoyment within a small por- 
tion of the special jurisdiction of Great Britain, are stipulated in the 
article, and recognized as belonging to the people of the United 
States. He considers the term right as importing an advantage to 
"be enjoyed in a place of common jurisdiction, and the term liberty 
as referring to the same advantage, incidentally leading to the bor- 
ders of a special jurisdiction. But, evidently, neither of them im- 
ports any limitation of time. Both were expressions no less familiar 
to the understandings than dear to the hearts of both the nations 
parties to the treaty. The undersigned is persuaded it will be readily 
admitted that, wherever the English language is the mother tongue, 
the term liberty^ far from includmg in itself either limitation of time 
or precariousness of tenure, is essentially as permanent as that of 
mght^ and can, with justice, be understood only as a modification of 
the same thing; and as no limitation of time is implied in the term 
itself, so there is none expressed in any part of the article to which it 
belongs. The restriction at the close oi the article is itself a confir- 
mation of the permanency which the undersigned contends belongs 
to every part of the article. The intention was, that the people of 
the United States should continue to enjoy all the benefits of the 
fisheries which they had enjoyed theretofore, and, with the exception 
of drying and curing fish on the island of Newfoundland, all that 
Bi'itish subjects should enjoy thereafter. Among them, was the 
liberty of drying and curing fish on the shores, then uninhabited, 
adjoining certain bays, harbors, and creeks. But, when those shores 
should become settled, and thereby become private and individual 
property, it was obvious that the liberty of drying and curing fish 
upon them must be conciliated with the proprietary rights of the 
owners of the soil. The same restriction would apply to British 
fishermen ; and it was preciseljr because no grant of a new right was 
intended, but merely the continuance of what had been previously 
enjoyed, that the restriction must have been assented to on the part 
of t£e United States. But, upon the common and equitable rule of 
construction for treaties, the expression of one restriction implies 
the exclusion of all others not expressed; and thus the very limita- 
tion which looks forward to the time when the unsettled deserts 
should become inhabited, to modify the enjoyment of the same lib- 
erty conformably to the change of circumstances, corroborates the 
conclusion that the whole purport of the compact was permanent 
and not temporary — not experimental, but definitive. 

That the term right was used as applicable to what the United 
States were to enjoy in virtue of a recognised independence, and the 
word liberty to what they were to enjoy as concessions strictly de- 
pendant on the treaty itself, the undersigned not only cannot admit, 
but considers as a construction altogether unfounded. If the United 
States would have been entitled, in virtue of a recognised independ- 
ence^ to enjoy the fisheries to which the word rights is applied, no 
article upon the subject would have been required in the treaty. 
Whatever their right might have been, Great Britain would not have 
felt herself bound, without a specific article to that effect, to acknowl- 
edge it as included among the appendages to their independence. 
Had she not acknowledged it, the United States must have been 
reduced to the alternative of resigning it, or of maintaining it by 



30 CASE OF THE UNITED STATES. 

force ; the result of which must have been war — the very state from 
which the treaty was to redeem the parties. That Great Britain 
would not have acknowledged these rights as belonging to the United 
States in virtue of their independence, is evident; for, in the cession 
of Nova Scotia by France to Great Britain, in the twelfth article 
of the treaty of Utrecht, it, was expressly stipulated that, as a con- 
sequence of that cession, French subjects should be thenceforth 
^' excluded from all kind of fishing in the said seas, bays, and other 

f)laces on the coasts of Nova Scotia ; that is to say, on those which 
ie towards the east, within thirty leagues, beginning from the island 
commonly called Sable, inclusively, and thence stretching along 
towards the southwest." The same exclusion was repeated, with 
some slight variation, in the treaty of peace of 1763; and, in the 
eighteenth article of the same treaty, Spain explicitly renounced all 
pretensions to the right of fishing '" in the neighborhood of the island 
of Newfoundland." It was not, therefore, as a necessary result of 
their independence that Great Britain recognised the right of the 
people of the United States to fish on the Banks of Newfoundland, 
in the " Gulf of St. Lawrence " and at all other places in the sea 
where " the inhabitants of both countries used, at any time thereto- 
fore, to fish." She recognised it, by a special stipulation, as a right 
which they had theretoiore enjoyed as a part of the British nation, 
and which, as an independent nation, they were to continue to enjoj 
unmolested; and it is well known that, so far from considering it 
as recognised by virtue of her acknowledgment of independence, aer 
objections to admitting it at all formed one of the most prominent 
dimculties in the negotiation of the peace of 1783. It was not as- 
serted by the undersigned, as Lord Bathurst's note appears to sup- 
Sose, that either the right or the liberty of the people of the United 
tates in these fisheries was indefeasible. It was maintained that, 
after the recognition of them by Great Britain, in the treaty of 1783, 
neither the right nor the liberty could be forfeited by the United 
States, but by their own consent; that jio act or declaration of Great 
Britain alone could divest the United States of them; and that no 
exclusion of them from the enjoyment of either could be valid, unless 
expressly stipulated by themselves, as was done by France in the 
treaty of Utrecht, and by France and Spain in the peace of 1763.« 

It was precisely because they might have lost their portion of this 
joint national property, to the acquisition of which they had contrib- 
uted more than their share, unless a formal article of the treaty should 
secure it to them, that the article was introduced. By the British 
municipal laws, which were the laws of both nations, the property of 
a fishery is not necessarily in the proprietor of the soil where it is 
situated. The soil may belong to one individual, and the fishery to 
another. The right to the soil may be exclusive, while the fishery 
may be free or held in common. And thus, while in the partition of 
the national possessions in North America, stipulated by the treaty 
of 1783', the jurisdiction over the shores washed by the waters where 
this fishery was placed was reserved to Great Britain, the fisheries 
themselves, and the accommodations essential to their prosecution, 
were, by mutual compact, agreed to be continued in common.* 

« Appendix, p. 282. ^Appendix, p. 286. 
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Supplementing Mr. Adams' reply to the portion of Lord Bathnrst's 
argument, in Avhich the use of the word " liberty " instead of the word 
^' right " with respect to these fisheries is claimed to have a special 
significance, attention is called to the letter written in 1822 by John 
Adams, in which, speaking for himself and the other commissioners 
who negotiated the treaty of 1783, he says with reference to the use 
of the words " right " and " liberty : " 

We demanded it [this article of the treaty] as a right and we de- 
manded an explicit acknowledgment of that as an indispensable con- 
dition of peace ; and the word right was in the article as agreed to by 
the British Ministers, but they afterwards requested that the word 
liberty might be substituted instead of right. They said it amounted 
to the same thing, for liberty was right and privilege was right ; but 
the word right might be more unpleasing to the people of England 
than liberty^ and we did not think it necessary to contend for a word.<» 

NEGOTIATIONS FOR A NEW TREATY. 

In the controversy above reviewed Mr. Adams not only argued 
that the United States was entitled as a matter of right to the 
continued enjoyment of the inshore fisheries reserved to the United 
States under the treaty of 1783, but he also urged considerations 
of policy and expediency as an inducement for Great Britain to 
recognize such right. In his despatch of September 19, 1815, to the 
Secretary of State reporting his interview of September 14, 1815, with 
Lord Bathurst he says : 

There were, also, considerations of policy and expediency, to 
which I hoped they would give suitable attention, before they snould 
come to a final decision upon this point. * * * These fisheries 
afforded the means of subsistence to multitudes of people who were 
destitute of any other; they also afforded the means of remittance 
to Great Britain in payment for articles of her manufactures ex- 
ported to America. It was well understood to be the policy of Great 
Britain that no unnecessary stimulus should be given to the manu- 
factures in the United States, which would diminish the importation 
of those from Great Britain. But, by depriving the fishermen of 
the United States of this source of subsistence, the result must be 
to throw them back upon the country, and drive them to the resort 
of manufacturing for themselves ; while, on the other hand, it would 
cut off the means of making remittances in payment for the manu- 
factures of Great Britain.^ 

These considerations were further urged by Mr. Adams in his 
despatch of September 25, 1815, to Lord Bathurst, as follows: 

In the interview with which j^our lordship recently favored me, 
I suggested several other considerations, with the hope of con- 

o Appendix, p. 318. * Appendix, p. 267. 
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vincin^ your lordship that, independent of the questi )n of rigorous 
right, it would conduce to the substantial interests of Great Britain 
herself, as well as to the observance of those principles of benevo- 
lence and humanity which it is the highest glory of a great and pow- 
erful nation to respect, to leave to the American fishermen the par- 
ticipation of those benefits which the bounty of nature has thus 
spread before them; which are so necessary to their comfort and 
subsistence; which they have constantly enjoyed hitherto; and which, 
far from operating as an injury to Great Britain, had the ultimate 
result of pouring mto her lap a great portion of the profits of their 
hardy and laborious industry ; that these fisheries afforded the means 
of subsistence to a numerous class of people in the United States 
whose habit of life had been fashioned to no other occupation, and 
whose fortunes had allotted them no other possession ; that to another, 
and, perhaps, equally numerous class of our citizens, they afforded the 
means of remittance and payment for the productions of British 
industry and ingenuity, imported from the manufactures of this 
united kingdom; that, by the common and received usages among 
civilized nations, fishermen were among those classes of human 
society whose occupations, contributing to the general benefit and 
welfare of the species, were entitled to a more than ordinary share 
of protection ; that it was usual to spare and exempt them even from 
the most exasperated conflicts of national hostility ; that this nation 
had, for ages, permitted the fishermen of another country to frequent 
and fish upon the coasts of this island, without interrupting them, 
even in times of ordinary war; that the resort of American fisher- 
men to the barren, uninhabited, and, for the great part, uninhabitable 
rocks on the coasts of Xova Scotia, the Gulf of St. Lawrence, and 
Labrador, to use them occasionally for the only purposes of utility 
of which they are susceptible, if it must, in its nature, subject British 
fishermen on the same coasts to the partial inconvenience of a fair 
competition, yet produces, in its results, advantages to other British 
interests equally entitled to the regard and fostering care of their 
sovereign. By attributing to motives derived from such sources as 
these the recognition of these liberties by His Majesty's Government 
in the treaty of 1783, it would be traced to an origin certainly more 
conformable to the fact, and surely more honorable to Great Britain, 
than by ascribing it to the improvident grant of an unrequited privi- 
lege, or to a concession extorted from the humiliating compliance of 
necessity.** 

In response to these suggestions, Lord Bathurst says, in his note 
of October 30, 1815, to Mr. Adams : 

But, though Great Britain can never admit the claim of the United 
States to en]oy those liberties with respect to the fisheries, as matter 
of right, die is by no means insensible to some of those considerations 
with which the letter of the American minister concludes. 

Although His Majesty's Government cannot admit that the claim 
of the American fishermen to fish within British jurisdiction, and to 
use the British territory for purposes connected with their fishery, 
is analogous to the indulgence which has been granted to enemy's 

o Appendix, p. 272. 
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subjects engaged in fishing on the high seas, for the purpose of con- 
veying fresh fish to market, yet they do feel that the enjoyment of 
the liberties, formerly used by the inhabitants of the United States, 
may be very conducive to their national and individual prosperity, 
though they should be placed imder some modifications; and this 
feeling operates most forcibly in favor of concession. But Great 
Britam can only offer the concession in a way which shall effectually 
protect her own subjects from such obstructions to their lawful enter- 
prises as they too frequently experienced immediately previous to 
the late war, and which are, from their very nature, calculated to 
produce collision and disunion between the two states. 

It was not of fair competition that His Majesty's Government had 
reason to complain, but of the preoccupation of British harbors and 
creeks, in North America, by the fishing vessels of the United States^ 
and the forcible exclusion of British vessels from" places where the 
fishery might be most advantageously conducted. They had, like- 
wise, req-son to complain of the clandestine introduction of prohib- 
ited goods into the British colonies by American vessels ostensibly 
engaged in the fishing trade, to the great injury of the British 
revenue. 

The undersigned has felt it incumbent on him thus generalTy to- 
notice these obstructions, in the hope that the attention of the Gov- 
ernment of the United States will be directed to the subject ; and 
that they may be induced, amicably and cordially, to co-operate with 
His Majesty's Government in devising such regulations as shall pre- 
vent the recurrence of similar inconveniences. 

His M^esty's Government are willing to enter into negotiations 
with the Government of the United States for the modified renewal 
of the liberties in question; and they doubt not that an arrangement 
may be made satisfactory to both coimtries, and tending to confirm 
the amity now so happily subsisting between them.« 

It appears, therefore, that although Great Britain was unwilling 
to admit " the claim of the United States to enjoy those liberties with 
respect to the fisheries, as matter of right," yet that Government was 
willing as a matter of policy to enter into a new arrangement for 
a " modified renewal of the liberties in question." It further appears 
that the modification required did not relate to " fair competition " 
by American fishermen, but to their " preoccupation of British har- 
bors and creeks " and to " the forcible exclusion of British vessels 
from places where the fishery might be most advantageously con- 
ducted " and likewise to " the clandestine introduction of prohibited 
goods into the British colonies by American vessels ostensibly en- 
gaged in the fishing trade," which were assigned as the grounds of 
objection to the methods of the American fishermen. 

Further light is thrown on the British views on this subject by 
Mr. Adams in his despatch of September 19, 1815, to the Secretary of 

« Appendix, p. 277. 
1234—09 3 



34 C^E OF THE UNITED STATES. 

State, reporting that Lord Bathurst in their conference of Septenaber 

14th, said : 

It was not so much the fishing, as the drying and curing on the 
sb6res, that had been followed hj bad consequences. It happened 
that our fishermen, by their proximity, could get to the fishing sta- 
tions sooner in the season than the British', who were obliged to go 
from Europe, and who, upon arriving there, found all the best fil- 
ing places and drying and curing places pre-occupied. This had 
o:TOii given rise to disputes and quarrels between them, which ia 
^ome instances had proceeded even to blows. It had disturbed the 
peace among the inhabitants on the shores; and, for several years 
before the war, the complaints to this Government had been so great 
itnd so frequent, that it had been impossible not to pay regard to 
them.« 

It will be further noted that, in proposing to Mr. Adam? 
that negotiations be entered upon for a new arrangement, Lord 
Bathurst called attention to the above objections to the arrangement 
under the treaty of 1783 in the hope that the United States might 
be induced "' amicably and cordially, to co-operate with His Majesty's 
C^pvernme^t in Revising such regulations as shall prevent the recur- 
rence of similar inconveniences." ^ 

To Lord Bathurst's proposal that negotiations for a new a^rrangp- 
m©DLt be undertaken, Mr. Adams, in his note of January 22, 1816, 
replied : 

It is for the Government of the United States alone to decide upon 
the proposal of a negotiation upon the subject. That they will at 
all tunes be ready to agree upon arrangements which may obviate 
and prevent the recurrence 01 those inconveniences stated to have 
rteulted from the eijcercise by the people of the United States of 
tj}e^ rights and lil)erties, is not to be doubted.^^ 

He add!ad at the dose of the same note, after further urging the 
rpfiOg^ition of the right clain(ied by the United States to the enjoy- 
ment of the liberties secured under the treaty of 1783 : 

In submitting these reflections to the consideration of His 
Majesty's Government, the undersigned is duly sensible to the amic- 
able and conciliatory sentiments and dispositions towards the United 
States manifested at the conclusion of Lord Bathurst's note, which 
-si^ill be met by reciprocal and corresponding sentiments and dispo- 
sijtipns on the part of the American Government. It will be highly 
satisfactory to them to be assured that the conduciveness of the object 
to the national and individual prosperity of the inhabitants of the 
United States operates with His Majesty s Government as a forcible 
mcjtiye tp conc^ion. Undoubtedly, th^ participation in the liberties 
oi wTiich their right is now maintained is far more important to tl^e 
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interests of the people of the United States than the exclusive enjoy- 
ment of them can oe to the interests of Great Britain. The real, 
general, and ultimate interests of both the nations on this object, he 
IS fully convinced, are the same. The collision of particular inter- 
ests which heretofore may have produced altercations between the 
fishermen of the two nations, and the clandestine introduction of 
prohibited goods by means of American fishing vessels, may be ob- 
viated by arrangements duly concerted between the two Govern- 
ments. That of the United States, he is persuaded, will readily 
cooperate in any measure to secure those ends compatible with the 
wjoyment by the people of the United States of the liberties to which 
they consider their title as unimpaired, inasmuch as it has never 
been renounced by themselves.^ 

Meanwhile Mr. Adams had reported to the Secretary of State the 
position taken by Lord Bathurst and Lord Bathurst's proposal that; 
negotiations for a new arrangement be undertaken, and on February 
27, 1816, the Secretary of State wrote to Mr. Adams in reply as 
:f ollows : 

It appears by these communications that, although the British Gov- 
ernment denies our right of taking, curing and drying fish within 
their jurisdiction, and on the coast of the British provinces in North 
America, it is willing to secure to our citizens the liberty stipulated 
by the treaty of 1783, under such regulations as will secure the benefit 
to both parties, and will likewise prevent the smuggling of goods into 
the British provinces by our vessels engaged in the fisheries. 

It is hoped that the reply which you intimate you intended giving to 
Ix)rd Bathurst's note may have produced some qhange in the senti- 
ments of the British Government on this interesting subject; it is 
nevertheless, thought proper to enclose you an instruction, to be 
shown to the British Government, authorizing you to negotiate a 
<5onvention providing for the objects contemplated. 

It is very important that this trust should be executed in a manner 
not to weaken our right, which, it is presumed, may be done with the 
concurrence of the British Government, either by the reservation of 
piutual rights, or making the instrument a remedy for abuses.* 

The instructions enclosed are as follows: 

Department op State, February 27^ 1816. 
Sir: It being represented, by your letter of the 8th of November, 
that the British Government was disposed to regulate, in concert with 
the United States, the taking of fish on the coasts, bays and creeks 
of all His Britannic Majesty's dominions in America, and the curing 
f jid drying of fish by their citizens on the unsettled bays, harbors, 
and creeks of Nova Scotia, Magdalen islands, and Labrador, in such 
niannier as to promote the interest of both nations, you will consider 
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this letter an authority and instruction to negotiate a convention for 
these purposes. 

I have the honor to be &c James Monroe.« 



Negotiations at Washington in 1816-1817. 

• 

Meanwhile, without waiting for Mr. Adams to receive the neces- 
sary authority from his Government to undertake the negotiations 
proposed by Great Britain, it appears that instructions had been 
sent by Great Britain to the British Minister at Washington to open 
direct negotiations there upon the subject with the Secretary of 
State. Pursuant to these instructions Mr. Bagot, the British Min- 
ister, early in July, 1816, submitted a proposal on the subject to Mr. 
Monroe, the Secretary of State, who thereupon wrote to Mr. Adams 
on July 8, 1816, informing him of this circumstance and, in conse- 
quence of the transfer of the negotiations to Washington, revoking 
the authority given him to carry on such negotiations at London 
under the instructions of February 27th above quoted.® 

The motives and desires which induced Great Britain to undertake 
this negotiation were stated by Mr. Bagot in his note of November 27, 
1816, to Mr. Monroe as follows: 

It will be in your recollection that, early in the month of July last, 
I had the honor to acquaint you that 1 had received instructions 
from my Government to assure you that, although it had been felt 
necessary to resist the claim which had been advanced by Mr. Adams, 
the determination had not been taken in any unfriendly feeling 
towards America, or with any illiberal wish to deprive her subjects 
of adequate means of engaging in the fisheries; but that, on the con- 
trary, many of the considerations which had been urged by Mr. 
Adams, on behalf of the American citizens formerly engaged in this 
occupation, had operated so forcibly in favor of granting to them 
such a concession as might be consistent with the just rights and 
interests of Great Britain, that I had been furnished with full powers 
from His Royal Highness the Prince Regent to conclude an ar- 
rangement upon the subject, which it was hoped might at once offer 
to the United States a pledge of His Royal Highness's goodwill, and 
afford to them a reasonable participation in those benefits of which 
they had formerly the enjoyment.^ 

The arrangements which were proposed by Mr. Bagot, however, 
in order to afford to the American fishermen " a reasonable partici- 
pation in those benefits of which they had formerly the enjoyment '^ 
fell far short of meeting the requirements of the United States. An 
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examination of the correspondence exchanged at that time will show 
that three proposals in all were made during this negotiation, and 
that they all came from the British Minister and were all promptly 
declined by the United States. 

Mr. Bagot in his note of November 27, 1816, to the Secretary of 
State, reviews the course of the negotiations up to that time, and with 
respect to his first proposal he says : 

It being the object of the American Government, that, in addition 
to the ri^t of fishery, as declared by the first branch of the fourth 
article « of the treaty of 1783 permanently to belong to the citizens 
of the United States, they should also enjoy the privilege of having 
an adequate accommodation, both in pomt of harbors and drying 
grounds, on the unsettled coasts withm the British sovereignty, I 
had the honor to propose to you that that part of the southern coast 
of Labrador which extends from Mount Joli, opposite the eastern 
end of the island of Anticosti, in the Gulf of St. Lawrence, to the 
bay and isles of Esquimaux, near the western entrance of the straits 
of Belleisle, should be allotted for this purpose, it being distinctly 
agreed that the fishermen should confine themselves to the unsettled 
parts of the coast, and that all pretensions to fish or dry within the 
maritime limits, or on any other of the coasts of British North 
America, should be abandoned.^ 

Mr. Bagot then goes on to say in the same note that this proposal 
was declined by the United States and he sets forth his second pro- 
posal as follows: 

Upon learning from you, some weeks afterwards, that, from the 
information which you had received upon the subject of this coast, 
you were apprehensive that it would not afford, in a sufficient degree, 
the advantages required, I did not delay to acquaint you that I was 
authorized to offer another portion of coast, which it was certainly 
not so convenient to the British Government to assign, but which 
they would nevertheless be willing to assign, and which, from its 
natural and local advantages, could not fail to afford every accommo- 
dation of which the American Fishermen could stand in need. I had 
then the honor to propose to you as an alternative that, under similar 
conditions, they should be admitted to that portion of the southern 
coast of Newfoundland which extends from Cape Ray eastward to the 
Ramea islands, or to about the longitude of 57° west of Greenwich. 

The advantages of this portion of coast are accurately known to the 
British Government; and, in consenting to assign it to the uses of the 
American fishermen, it was certainly conceived that an accommoda- 
tion was afforded as ample as it was possible to concede, without 
abandoning that control within the entire of His Majesty's own 
harbors and coasts which the essential interests of His Majesty's 
dominions required. That it should entirely satisfy the wishes of 

»Thi8 should be the third article, which is the fisheries article. 
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those who have for many years enjoyed, without restraint, the privi- 
lege of usiQg for similar, purposes all the unsettled coasts of Nova 
Scotia and Labrador, is not to be expected ; but in estimating the value 
01 thfe proposal, th6 American Government will not fail to recollect 
that it is offered without any equivalent, and notwithstanding the 
fpoting upon whicl;i the navigation of the Mississippi l\as been, left by 
thQ treaty of Ghent, and the recent regulations by which the sub- 
jects of His Majesty hAve been deprived of the privileges which thdy 
so long enjoyed, of trading with tne Indian nations withiii the terri- 
tory of the United States.^ 

Replying to Mr. Bagot's note of November 27, 1816, from which 
the above extract is taken, Mr. Monroe wrote to him on l)ecember SO, 
1^16, pointing out that the purpose of the negotiations w£ts to reacfe 
a mutually advantageous basis of settlement rather than to renew the 
]^revious discussion of the respective rights of the two couhtries in 
tlie inshore fisheries, and stating that the United States entered inio 
the n^otiations neither claiming nor making any concession in respect 
oi its rightis in the premises. The following extract from his noW 
indicates the position of the United States on this point : 

In providing for the accommodation of the citizens of the tJniterf 
States engaged in the fisheries on the coast of His Britannic Maj- 
esty's colonies, on conditions advantageous to both partieSj I copcur 
in the sentiment that it is desirable lo avoid a discussion of their 
respiective rights, and to proceed, in a spirit of conciliation, W 
examine what arrangement will be adeqiiate to the object. The dis- 
cussion which has already taken place between our Governments has, 
it is presiimed, placed the claim of each party in a just light. 1 sh^ll, 
therefore, make no remark oh that part of your note which relates 
to the right of the parties, other than by stating that this Goverti- 
meiit ehtiBred into this negotiation on the equal ground of neither 
claiming nor making any concessions in that respect.* 

In the same note Mr. Monroe rejected the proposals made by Mr. 
Biigot as a basis of settlement. He wrote : 

i.Ypn. have made two .propositions, the acceptance of either of which 
ijaji^t be attended with the irelinquislmient of all other claims ba the 
Pfurt of the United States, founded on the first branch of the fourtii 
article .« of the treaty of 1783. Itii the first you offer the use of tbST 
^grritory on the Labrador, coast, lying between Mount Joli and the 
l^y p| EsquimiB^ux, near the en;trance of the strait of Belleisle ; ^hdl 
"n^^^jq^e secpndj oi sucK part of the southern coast of thfe island of 
^foundand. as lies between Ciape Ray and the Ramea islands. 

^_I. have , made every inquiry that ciircumstances.have pepnitted xdr 

spectihg both these coasts, and find that neither would afford to the 

,___ — ^ . ._ 

o Appendix, p. 291. .. . . 

^ See note of November 27, 1816, from Bagot to Monroe, to whicli this is an 
answer, supra, p. 37. 



1 



NEGOTIATIONS AT WASHINGTON IN 1816-17. 39 

citizens of the United States, the essential accommodation which is 
desired; lieither having b^n milch frequented by them heretofoire, 
nor likely to be in the future. I am compelled, therefore, to decline 
both propositions." 

On the following day Mr. Bagot replied by note under date of 
December 31, 1816, suggesting as his third proposal — 

that if, ui>on examinatjion of the local circun^stances of the coasts, 
wliicli I have had the hoiior to propose, the American Government 
should be of o|)inibn that neither of them, taken separately, -vfrbiila 
9>fford^ in a saitisfa<itQ]y degree, the conveniences which are deefaaM 
requisite H;s Koyal Highness will be willing that the citizens of the 
"Diiit^d States should have the full benefit of both of them, and thai, 
tinder the conditions already stated, they should be admitted to each 
of the shores which I have had the honor to point out.* 

This |)roposal was likewise declined by Mr. Monroe, who stated 
with respfect to it in his note to Mh Bagot of January 7, 1817: 

Having stated, ill iny letter; bf the.30kih of Deoeitiber, thAt, accord- 
ing to the best information which I had been able to obtain, neither 
of those coasts had been much frequented by our fishermen, or^ was 
litely to be so in future, I am led to believe that they would not, when 
taken conjointly, as proposed iti your last letter, afford the accornmb- 
ddtion which is so imj>ortant to them, and which it is very satisfactdty 
to find it is the desire of yoiir (jrovernment that they should possess. 
From the disposition manifested by your Government, which corre- 
sponds with that of the United States, a strong hope is entertaiiieS 
th^t. further inquiry into the subject will enable His Royal Highness 
the Prince Regent to ascertain that an arrangement, oh a scale inOdSd 
accommodating to the expfect'ation of the United States will not bid 
inconsistent with the interest of Great Britain. 

Ill the iriean time, this Government will persevere in its iHeasiites 
for bbtaininj^ siiCh further ihfobriiatibn as will enable it to mteet yours 
in the conciliatory views which are cherished on both sides ^ — 

That Mr. Bagot's authority under his instructions Was not sirf- 
ficiently extensive to enable him to negotiate on a basis satisfactory 
to the United States, is evident from the statement made by Lord 
Cftstlei*ekgh in his note of May 7, 1^17, to Mr. Adams, after the clo^ 
bi this iiegoliation, that — 

it a^I)iBars that the Anierican Secretan^, in February last, had it Iri 
contemplation to offer, for the consideration Of the British Govettt' 
ment^^ some specific proposition -on th(B subject, which Mr. Bagot did 
nbi tnien feel himself autliorizea to take, ad referendum but whicn he 
hdis idface been instructed to receive, and transmit for the infbrm%tibri 
of his court. ^^ 

What the piropositioh here tdferred to was, does hot ^^peat aid it is 
of iiitei^est to note as k significant featiire of this liegbtiatibh thfit iib- 
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where in the course of the negotiation was any statement made on the 
part of the United States of the terms or conditions which were re- 
garded by that Government as essential to meet the requirements of 
the American fishermen, and that none of the proposals made on the 
part of Great Britain elicited a counter-proposal on the part of the 
United States. 

The purpose of the negotiation having been, as stated by Mr. 
Monroe in the extract from his note to Mr. Bagot of December 30, 
1816, above quoted, to arrange for ^^ the accommodation of the citizens 
of the United States engaged in the fisheries on the coast of His 
Britannic Majesty's Colonies, on conditions advantageous to both 
parties," and the accommodations proposed by Mr. Bagot having 
been inadequate so far as the United States was concerned, Mr. Mon- 
roe, recognizing the necessity for a further examination of the subject 
on both sides, expressed the hope in his note of January 7, 1817, to 
Mr. Bagot that — 

further inquiry into the subject will enable His Boyal Highness the 
Prince Kegent to ascertain that an arrangement, on a scale more 
accommodating to the expectation of the United States, will not be 
inconsistent with the interest of Great Britain.* 

And he added in closing this note — 

In the meantime, this Government will persevere in its measures for 
obtaining such further information as will enable it to meet yours in 
the conciliatory views which are cherished on both sides." 

Again in his instruction of February 6, 1817, to Mr. Adams, advis- 
ing him that the negotiation on the fisheries '' has not had the desired 
result," which instruction was written by Mr. Monroe within a month 
after he had declined Mr. Bagot's third proposal, Mr. Monroe sajrs: 

Mr. Bagot professes on the part of his Government the most con- 
ciliatory disposition in regard to this affair, and it is yet to be hoped 
that it may be satisfactorily settled. With this view^ the President 
intends to renew the negotiation as soon as he can obtain the informa- 
tion necessary to enable him to decide what arrangement would be 
best calculated to reconcile the interests of both parties, which he 
hopes to do in the course of a few months.^ 

An attempt was made by Great Britain, in the month of May fol- 
lowing, to ascertain the terms which would be satisfactory to the 
United States as a basis of settlement. Mr. Bagot was instructed, as 
stated by Lord Castlereagh in the extract hereinabove quoted from his 
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note of May 7, 1817, to Mr. Adams, to receive and transmit, for the 
information of his court, a specific proposition which he understood 
Mr. Monroe had in mind to offer in February preceding, but which 
Mr. Bagot did not then feel himself authorized to take ad referendum. 
Pursuant to these instructions Mr. Bagot wrote to Mr. Monroe on 
May 27, 1817, as follows: 

In laying before my Government the correspondence which passed 
last year between the Secretary of die Department of State and 
myself, upon the subject of the accommodation which His Boyal 
Highness the Prince Kegent was willing to afford to the Citizens of 
the United States for the purpose of their Fishery, I did not fail to 
represent, that, in the conversations which had taken place upon the 

gropositions which I had been authorized to make, and which were 
nally declined, the Secretary of the Department of State had inti- 
mated a wish to communicate to me some particular arrangement 
which would be satisfactory upon the subject to the American Gov- 
ernment.® 

In the same note, after alluding to the regret of His Royal High- 
ness that the accommodation which had been offered should not have 
been regarded as affording the advantages which the American Gov- 
ernment desired, and also to the continued disposition cherished by 
His Koyal Highness to admit the citizens of the United States to such 
participation of the conveniences afforded to their fishery by the 
neighboring coasts of His Majesty's dominions as may justly consist 
with His Majesty's rights and the interests of his own subjects, he 



His Eoyal Highness is willing to receive in a sincere spirit of 
friendly accommodation whatever suggestion the American Govern- 
ment may have to offer which they may conceive to be reconcilable 
with these primary considerations — His Koyal Highness feels as- 
sured, that me Government of the United States must know so well 
the nature and value of those interests of His Majesty's subjects 
which it is the first object of His Royal Highness to protect arid 
preserve, that they will not fail to frame any proposition which 
they may be desirous of making in such a spirit of moderation as 
will not impose upon His Royal Highness the necessity of declining 
to entertain it. His Royal Highness has therefore commanded me 
to ascertain from the American Government the extent of the accom- 
modation which they seek to obtain, and at the same time to give 
the assurance of his Royal Highness that it will be considered with 
the sincere and earnest hope that it may not be found irreconcilable 
with those important objects to which I have adverted. 

I shall be happy to receive the proposition which the President 
may wish to make whenever you will do me the honor to communi- 
cate it.* 
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In answer to this note Mr. Rush, the Acting Secretary of State, 
wrote to Mr. Bagot on May 30, 1817 : 

I had the honor to receive, and have laid before the Pjresidijnt, 
your note of the 27th of this month. In answer to it, I Have ihe Honor 
to state that this Government is not yet prepared to rtiake knowil, in 
any definite and final shape, the nature and Qxteijit of theaccommp: 
dation desired by its citizens en^ged in the fidieries along ttie coast 
of His Britaiinic Majesty's dominions, according to the iiiviiation 
held oiit, by order of the Prince Regent, in your note. At the sahie 
time, I am directed by the President to inform you that he recognizes, 
ill the terms of this invitation, not kss than in the generil scope of 
ybuir note, a spirit of frieridly accomiriodatibn, which tliiis Gbverti- 
inent, Hot foregoing rights which it feels itself boiirid to loot to, will 
nevertheless be desirous, in the fullest extent, to reciprocate. 

On the return of the President from A tour through part oi the 
United StAtes. which he is now upon the eve of c6mmeiicittg, it i$ 
expected thstt this Det)artment will be enabled to offer such proposi- 
tions as taking for their basis the principles stated in yout note, it 
1^ , confidently hoped may end in an adjustment of .this important 
interest, upon terms reconcilable with the views of both nations, 
and serve to sttehgthen the harmohy and good tliiderstandiiig which 
it is so desirable to cultivate and preserve between them.® 



SEIZURES IN 1817. 

Within two months aifter the date of Mr. flush's note, atx)ve quoted, 
and before he had been able to submit to Mr. Bagot the prop- 
osition for the adjustment of the question uridfer consideratioh lipbii 
ierihs reconcilable with the views of both nations, as pix)pbsea in 
his note, these negotiations were intemipteii by a disctissioli be- 
tween the two Governments concerning the seizur^ of a hiimlxji* of 
American fishing vessels by the British sloop-of-war Dee in the 
ihbnih of Jiiii'e pi'ecediiig, and the negotiations thiis interiripted wet4 
not resumed agaiii at Washington. 

Ah einmination of the correspondence and t)r6ceediilgs had wltit 
reference to these seizures will show that they were all ihkdife witfiiil 
less than thtee marine miles from the shore, and thllt thfe offeiise 
cHkr^d ^aS resbttirig to sueh irishoi-e watei^ fdt the |)Urpdse 6t 
fishing or of procuring bait there. It appears from the official 
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records that nine of these vessels were seized while at anchor in 
liagged Island harbor and one vessel at the entrance of that harbor; 
seven vessels were seized either in Cdpe Negro harbor or while enter- 
ing or leaving that harlx)r ; one vessel in the basin of Annapolis and 
one vessel in the Gilt of Annapolis, within half a mile of land, and 
one vessel in the Bay of Fiindy, one mile distant frbin Trout Cove.® 
By reference to the map ^ showing the§e localities it will be found 
that not only the places of seizure but Also the places where thb 
offeiises were alleged to have occurred were in every instance within 
three marine miles of the shore. 

Here again, therefore, was presented the questioh which had be^ii 
in controversy since the close of the War of 1812, though temporarily 
held in abeyance while the negotiation for a new treaty was in 
progress, namely, whether or not the pre-existing right of the Ameri- 
can fishermen to resort to the waters within three marine miles of 
the shores of the British provinces for fishing piirposes had survived 
the War of 1812. The decision rendered in the judicial proceediiigs 
which were instituted in the courts of Nova Scotia for the condem- 
nation and forfeiture of these vessels did not tutn oh this question. 
Neverthelesi^, these proceedings served to disclose the interesting 
situation that the contentions of the British Ministry on this ques- 
tion had not been authorized or supported by the British Parliament^ 
it being foUnd that no legislation had been adopted by Parliament 
excluding American fishermen from these waters ; and the condemiia- 
tioii j)roceedings resulted in a judicial decree directiiig the restitu- 
tion of these vessels to their owners on the ground that the seizures 
had been illegally made.* 

It appears thd-t at the commencement of the conferences between 
Mr. Bagot and Mr. Monroe, Mr, Bagot, in the expectation that their 
disciissiohs would lead to d. siettisfactory issiie^ had sieciired the revoca- 
iioh of an order issued by the British admiral to the British cruisers 
in regaid to the treatment of American fishing vessels on the coastd 
of the British Provinces.*' 

It does iiot appear that a copy of this order was shown to Mr. Mon- 
f de ot delivered to the Uhited States Govgrnriieni Mr. Mohroe sity8 
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with regard to it in his instruction of August 13, 1816, to Mr. Adams 

merely that — 

At the commencement of our conferences Mr. Bagot informed me of 
an order which had been issued by Admiral Griffith to the British 
cruisers to remove our fishing vessels from the coasts of those prov- 
inces which he would endeavor to have revoked pending the n^- 
tiation. His attempt succeeded. I shall endeavor to have una 
revocation extended so as to afford the accommodation desired until 
the negotiation is concluded. All the information which has been 
or may be obtained on this subject shall be transmitted to you.® 

Subsequently, upon the temporary suspension of the negotiations 
aft^r Mr, Monroe's rejection, in January, 1817, of Mr. Bagot's third 
proposal and in anticipation of the renewal of such negotiations as 
soon as the President '^ could obtain the information necessary to 
ascertain what arrangement would be best calculated to reconcile the 
interests of both parties, which he hoped to do in the course of a few 
months," Mr. Adams, pursuant to instructions from Mr. Monroe, 
wrote to Lord Castlereagh on April 21, 1817, using the language 
above quoted in regard to the intention of the President to renew the 
negotiations in the course of a few months and stating: 

In the meantime he relied that no measures would be taken by his 
Majestv's Government to alter the existing state of things; and par- 
ticularly, that the order to the naval officer commanding on that sta- 
tion, not to interrupt or disturb the American fishermen during the 
approaching season, would be renewed.'' 

In reply Lord Castlereagh wrote to Mr. Adams on May 7, 1817: 

The undersigned. His Majesty's principal Secretary of State for 
Foreign Affairs, in reply to Mr. Adams's note of the 21st ultimo, has 
the honor to acquaint hun that, as soon as the proposition which Mr. 
Bagot was authorized in July last, to make to the Government of 
the United States, for arranging the manner in which American citi- 
zens might be permitted to carry on the fisheries within the British 
limits, had been by them declined, viz : in the month of February, the 
same was immediately notified by His Majesty's minister in America 
to the British admiral commanding at Halifax; the effect of which 
notification was to revive the orders which Mr. Bagot had taken upon 
himself to suspend, in the expectation that the discussions in which 
he was tiien employed with the American Government would have 
led to a satisfactory issue. 

These discussions having failed of success, and the orders above 
alluded to being consequently now in fuH force, the British Govern- 
ment cannot but feel some reluctance again to suspend them, without 
being in possession of more precise grounds for expecting an adjust- 
ment. Persuaded, however, from the official communication received 
from Mr. Adams, that it is not only the sincere desire of the President 
of the United States to come to an amicable arrangement, but also 
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that he, being ah^ady m possession of the views of Great Britain, is 
now lead to entertain a strong expectation that a settlement which 
shall reconcile the interests of both parties may, without any material 
delaj, be effectuated, the Prince Eegent, under these impressions, is 
willing to give to the American Government this additional proof of 
his earnest wish that the negotiation should proceed, under circum- 
stances the most favorable to a speedy and amicable conclusion, by 
acceding to the application of the Government of the United States, 
as brought forward by Mr. Adams. Instructions will, accordingly, 
be expwited to the naval commanders on the American station to 
suspend the execution of the said orders during the approaching 
season.* 

Meanwhile, however, and before the revocation of the order to the 

naval officers on the American station could be communicated to them, 

as promised by Lord Castlereagh, the British sloop-of-war Dee 

had made the seizures of the American vessels above referred to. 

The order under which the captain of the Dee acted in making 

these seizures was communicated by Mr. Bagot to Mr. Kush, Acting 

Secretary of State, in his note of August 8, 1817, and was in the 

following form: 

By Sir David Milne, K. C. B. and K. W. N., Bear Admiral of the 
Blue, and commander-in-chief of His Majesty's ships and vessels 
employed, and to be employed, in North America, and on the lakes 
of Canada, &c. &c. 

You are hereby required and directed to proceed, in His Majesty's 
ship under your command, to Halifax; and naving received on board 
a pilot at that port, you will repair and cruise between Sambro light- 
house and Cape Sable, using every means in your power for the pro- 
tection of the revenue, as also the fisheries on the coast, against the 
encroachment of foreigners. 

On your meeting with any foreign vessel fishing or at anchor in any 
of the harbors or creeks in His Majesty's North Ajnerican provinces 
or within our maritime jurisdiction, you will seize and send such 
vessel so trespassing to Halifax for adjudication, unless it should 
clearly appear that they have been obliged to put in there in conse- 
quence of distress; acquainting me with the cause of such seizure, 
and every other particular, to enable me to give all information to 
the lords commissioners of the admiralty. 

You are to come within sight of signals from Sambro light-house 
every fourteen days, if the wind and weather will permit, and wait 
eight hours at that distance. You will continue on this service for 
six weeks from your sailing from Halifax, at the expiration of which 
time you will return to that port for further orders. 

Given on board His Majesty's ship Leander^ Bermuda, the 12th 
day of May, 1817. 

Davto Milne, Rear Admiral. 

To Captain Samuel Chambebs, of His Majesty's ship Dee, 

By command of the Bear Admiral : 

J. P. Lamby.'' 
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In the same note in which the order above quoted was enclosed, 
Mr. Bagot also inclosed a copy of the report from the captain of the 
Dee to his admiral, dated June 8, 1817, stating his reasons for 
making the seizures, which report is in full as follows : 

In compliance with your order of the 12th ultimo, I sailed from 
Halifax on the 30th ultimo, but did not meet or receive any intelli- 
gence of foreign fishing vessels being within our jurisdiction until 
the 3d instant; when, being off the Isle Maten, I was informed 
that the whole of the banks to the westward (off Cape Sable and 
Shelbume) were fished by American schooners; and that they con- 
tinually resorted to the creeks on this coast in order to patch their 
bait, clean their fish, wood, water, &c. ; this, of course, is highly 
detrimental to the interest of the industrious fishermen on this coast 
I was also informed that the intricate harbors of Cape Negro and 
Ragged island were their resort most evenings, several going in ; but 
more particularly on Saturdays, when they remain till Monday, to 
procure bait for the ensuing week. At the former place they had 
not been well received ; at the latter, I suspect, much encouragement 
had been given them by an individual. I intended having bur boats 
into Bagged island harbor before daylight on the 4th, but light winds 
prevented our getting that length. 1, therefore, in the course of 
the day, put into Shelburne; and, in the evening, despatched the 
boats, under the charge of Lieutenant Hooper, into Ragged island, 
with the order I enclose ; the weather preventing any boats returning 
until the 7th, when I received information that nine American ves- 
sels had been found at Ragged island harbor, lying with their nets 
set. Lieutenant Hooper remained at this place, and despatched 
Lieutenant Lechenere, with a gig and cutter, to Cape Neero^ with 
the enclosed order. He found two American fishing vessds in the 
harbor, and seven others came in in the course of Saturday. The 
whole joined me this day with two others that came into Ragged 
island. I have, therefore, in obedience to your directions, sent them 
into Halifax for adjudication; as any distress they may plead might, 
with more ease, be relieved at the regular harbor of Shelburne, wmch 
has been avoided for two intricate harbors in its immediate neigh- 
borhood. 

I beg further to state, that, without the use of our harbors, it 
appears impossible for any foreigners to carry on successful fishing 
on this coast, which fishing has much injured our fishermen; and 1 
have every reason to believe that considerable smuggling of tobacco, 
^oes, &c. is carried on by their boats. I beg leave to enclose a list 
of the detained vessels, and also to inform you that, from some of 
the Americans attempting to tamper with some of our boats' crews, 
and the riotous conduct of others, I have been obliged to take pre- 
cautionary measures to prevent any of the vessels oeing run away 
with.* 

The reports received by the United States Government in regard 
to these seizures differ ^laterially from Captain Chambers' report, as 
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will appear from Mr. Eush's note of August 4, 1817, to Mr. Bagot? 
It> is evicjeiit, however, that no question of fishing outside of the limit 
of three marine miles from the shore was involved in those seizures. 
Mr. Bagot in his answer of August 8, 1817, to Mr. Eush, after refer- 
ring to Captain Chambers' instructions and report, copies of which 
he encloses, says: 

Bv these papers you will perceive that the vessels in question were 
in the habit of occupying, and were, at the time of their seizure 
actually occupying, for th© purposes of their fishery, the settled 
harbors ,of JIis Majesty's dominions, in violation of the orders at all 
times enforced against all forei^ vessels detected in making similar 
encroachments, and of which it is not to be supposed that the masters 
of these vessels could have been ignorant.* 

Notwithstanding Lord Castlereagh's promise to revoke the orders 
under which these fishing vessels were seized, every effort was made 
to secure their condemnation and forfeiture, and proceedings for 
that purpose were instituted in the courts of Nova Scotia.* 

All of these seizures were ultimately held by the courts to have 
been illegal and the vessels were restored to their owners.^' The 
results of these proceedings and the position taken by the United 
States on the questions presented were, subsequently stated by John 
Quincy Adams, after he became Secretary of State, in his instruc- 
tions of July 28, 1818, to Messrs, Gallatin and Eush, the Plenipoten- 
tiaries on the part of the United States in the negotiation of the 
treaty of 1818, as follows : 

By the 4^ree of the judge of the vice-admiralty pourt at Hali- 
fax, op the 2dth of August last, in the case of several American 
fishing vessels which had been captured and sent into that port, a 
copy of T^hich is also now transmitted to you, it appears that all 
those captures have been illegal. An appeal from mis decree was 
entered by the captors to the appellate court in England, and the 
owners ot the captured vessels were obliged to give bonds to stand 
the issue of the appeal. Mr. Eush was instructed to employ suit- 
able counsel for these cases if the appeals should be entered, and, as 
we have been informed l)y him, lias accordingly done so. If you do 
not succeed in agreeing upon an article on this stibj^t, it will be 
desirable that the ques,tion upon the right should be solemnly argued 
before the lords of appeals, and that counsel of this 6rst eminence 
should be employed in it. Judge Wallace agreed with the advocate 
general that the late war completely dissolved every right of the 
people of the United States acquired by the treaty oi 1783. But it 
aoes not appear that this question had been argued before him, and 
the contrary opinion is not to be surrendered on the part of the 
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United States upon the dictum of a vice-admiralty court. Besides 
this, we claim the rights in Question not as acquired by the treaty of 
1783 ; but as having always before enjoyed them, and as only recog- 
nised as belonging to us by that treaty, and therefore never to be 
divested from us but by our own consent Judge Wallace, however, 
explicitly says that he does not see how he can condenm these vessels 
without an act of ParliaTnent; and whoever Imows any thing of the 
English constitution must see that on this point he is unquestionably 
right. He says, indeed, something about an order in council, but it 
is very clear that would not answer. It is a questioii^of forfeiture 
for a violated territorial jurisdiction; which forfeiture can be in- 
curred not by the law of nations, but only by the law of the land. 
There is obviously no such law. 

The argument which has been so long and so ably maintained by 
Mr. Beeves, that the rights of antenati Americans, as British sub- 
jects, even within the Kingdom of Great Britain, have never been 
divested from them, because there has been no act of Parliament to 
declare it, applies in its fullest force to this case; and, connected with 
the article in the treaty of 1783, by which this particular right was 
recognised, confirmed and placed out of the reach of an act of Par- 
liament, corroborates the argument in our favor. How far it may 
be proper and advisable to use these suggestions in your negotiation, 
must be left to your sound discretion; but they are thrown out with 
the hope that jrou will pursue the investigation of the important 
question of British law involved in this interest, and that every pos- 
sible advantage may be taken of them, preparatory for the trial 
before the lords of api)eals, if the case should ultimately come to 
their decision. The British Government may be well assured that 
not a particle of these rights will be finally yielded by the United 
States without a struggle, which will cost Great Britain more than 
the worth of the prize.* 

It was subsequently found to be imnecessary that the question pre- 
sented by these seizures, with respect to the effect of the War of 1812 
upon the fisheries article of the treaty of 1783, " should be solemnly 
argued before the Lords of Appeals ", for, as stated by Mr. Bush in 
his despatch of October 27, 1818, to Mr. Adams after the conclusion 
of the negotiations for the treaty of 1818, Mr. Slade, the proctor 
employed to represent the interests of the American fishermen, 
reported that " no appeal has been entered by the captors from the 
sentences of restitution ; and that the time having now gone by 
allowed by the practice of the admiralty for entering appeals, none 
can be entered." * 
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Notwithstanding the decision of the Vice Admirality Court of 
Halifax, rendered in August, 1817, holding that the seizures above 
referred to were illegal, and notwithstanding the assurance given 
by Lord Castlereagh to Mr. Adams in his note of May 7, 1817, here- 
inabove quoM, that pending the negotiations for a new treaty in- 
structions would be issued to the naval commanders on the American 
station suspending the execution of the orders under which the afore- 
said seizures had been made, four additional seizures of American 
fishing vessels were made by British warships in the months of July 
and August, 1818, and here again in every instance the vessels were 
seized within three marine miles from the shore and the offences 
charged were alleged to have occurred within that limit." As 
appear from the official records of these seizures, one of the vessels was 
seized while lying at anchor in Mackerel Cove, Beaver Island; one 
off Pope's Harbor, and two in Lipscomb harbor, one of which was 
released after the following notice had been endorsed upon its license: 

It is hereby notified, that it is the earnest desire of rear admiral 
Sir David Milne, commander in chief of his Majesty's ships and 
vessels in North America, and in the lakes of Canada, m endeavour- 
ing to preserve the maritime rights of his majesty from infringe- 
ment, to avoid, as much as possible, subjecting the vessels and people 
of the United States of America engaged in the fisheries to any loss 
or interruption which they have made themselves liable as to the 
just rights which belong to the maritime dominicHis of his majesty 
in North America, You are therefore allowed to pursue your voy- 
age without further detention, taking notice, however, that if you are 
again found trespassing on his majesty's rights you cannot expect 
to receive further indulgences : and you are requested to notify to the 
vessels of your nation, as far as in your power, to avoid inter- 
f erring with these fisheries which exclusively appertain to his maj- 
esty's subjects, as they will be hereafter proceeded against as the law 
directs. Given under my hand at Halifax, 58 year of H. M. reign,, 
1818. 

(Signed) David Milne, Corrmiander in Chief. ^ 
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The renewal of the orders under which these vessels were seized 
.does not appear to have been made the subject of official corre- 
spondence between the two Governments, but it is reported by Mr. 
Bagot in his deq)atch of April 7, 1818, to Lord Oastlereagh that prior 
to iikie renewal of such orders he communicated to Mr. Adams, then 
Secretary of State, " the orders which Sir David Milne proposed to 
g^ve to the ships under his command, in regard to the American 
vete^ls fomid fishing up<xi our coast during the present season,'' and 
he then proceeds to state " some part of the conversation which then 
passed " between him and Mr. Adams, which, he adds, " was not a 
little r^narkable." This conversation as reported by Mr. Bagot with 
his comments thereon is as follows: 

I met Mr. Adams accidentally on the street, and when I told him 
of the letter which I had received from Sir David Milne, he showed 
some surprise, but certainly no irritation. In the course, however, 
of our conversation, which lasted about ten minutes, he said, not 
with a time of anger, but with the ordinary tone of earnestness with 
which he usually speaks upon business, tiiat, after all, " he believed 
that they should have to fi^t about it, and iJiat his opinion was, that 
tiiey ought to do so." 

I deprecated in some common-place phrase a resort to such an 
extremity, when he proceeded to say that, "holding as he did the 
right of participation in the United States to be unequivocal, unde- 
mable, a^ad absolute, it was a matter only to be settled by agre^nent 
or by force; and, all arrangement by assignment of coast being out 
of the question, he did not see distinctly what jjroposition of arrange- 
ment could be made, which would promise a satisfactory result." 

He then said that " we could have no right to seize their ships ; that 
all the lawyers in England with whom he had spoken on the subject 
were of that opinion; that our own judge had last year released the 
vessels which had been captured by the Dee^ and that, without an 
Act of Parliament for the purpose, they could not be taken; or, if 
they were taken, the American Government would have a claim upon 
Great Britain for full indemnity for them." 

The more I have reflected upon this conversation, the more ex- 
traordinary I have thought it. Mr. Adams is, I presume, much too 
cautious a man to have suflFered himself, in his official situation, to be 
betrayed by mere temper into the use of such expressions to me. 
On the other hand, I equally presume that he cannot seriously believe 
that the point itself is a ground of war for this country ; or, even if it 
were, that this country could now be excited to a war with Great 
Britain upon a point in which two States at the utmost have any im- 
mediate interest whatever. The only explanation which I can con- 
ceive of his conversation is either that, being himself of the State of 
Massachusetts, the only State which is deeply interested in the ques- 
tion, he is anxious to hold a very high tone upon the subject ; or that 
it is the policy of the Government not to let the matter be brought to 
any arrangement but to reserve it as a grievance, to be used as it may 
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hereafter be wanted. Whatever may have been the motive which 
prompted Mr. Adams' expressions, they are, as coming^ from him, 
somewhat extraordinary, and it is certainly my duty to report them 
to your lordship.^* 



THE SrEOOTIATZONS BESULTING IN THE TREATY OF 1818. 

The Commercial Convention of July 3, 1815, between the United 
States and Great Britain was, by its terms, to remain in force for 
four years from that date, its period of duration thus extending to 
July 3, 1819. In anticipation of the expiration of this treaty, in- 
structions were issued as early as November, 1817, by Mr. Adams, 
then Secretary of State, to Mr. Rush, the American Minister at 
London, authorizing him to enter upon negotiations with the British 
Government for a new commercial treaty ; and subsequently, in May, 
1818, Mr. Rush was authorized to propose to Great Britain an im- 
mediate general negotiation for a commercial treaty covering the 
continuance of the treaty of 1815 for a further term of years, and also 
to embrace the following unsettled questions then in discussion be- 
tween the two Governments: the impressment of seamen and the 
regulation of maritime neutrality; commercial intercourse between 
the United States and the British West Indies and North American 
Colonies; indemnity to the owners of the slaves carried away from 
the United States by British officers after the ratification of the 
treaty of peace of Ghent and contrary to the stipulation in the first 
article of that treaty ; the location of the international boundary line 
from the northwest corner of the Lake of the Woods to the Rocky 
Mountains and beyond ; the title to the American settlement at the 
mouth of the Columbian River; and the fisheries.^ At the same time 
the Secretary of State sent instructions to Mr. Gallatin, the Ameri- 
can Minister to France, authorizing him to take part with Mr. Rush 
in these negotiations. The reasons for entering upon the negotiations 
at that time are stated in the letter of instructions, dated May 22, 
1818, from Mr. Adams to Mr. Gallatin as follows : 
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The present state of the relations between the United States and 
Great Britain has suggested to the President the expediency of pro- 
posing to the British wvernment the negotiation of a treaty of amity 
and commerce, to embrace the continuance for eight years longer of 
the commercial convention of July 3, 1815, and to attempt the ad- 
justment of other objects interesting to the two countries, and upon 
which the Governments have not yet been able to come to an agree- 
ment. It is desirable that Uiis ne^tiation should take place in the 
course of the ensuing summer, and that its result should be trans- 
mitted here for the commencement of the next session of Congress, 
fixed for tiie third Monday of November; for as the convention, 
unless continued, will expire in July, 1819, and as it is due to the 
interests of the merchants on both sides affected by it that early 
notice should be given whether its provisions are to be continued 
or to cease, it appears that nb time is to be lost in bringing the ques- 
tion of its renewal or cessation to an immediate issue. As the 
motives for taking up the subject thus early are operative alike uj)on 
both parties, and as. in the event of the expiration of the convention 
of July, 1815, legislative measures preparatory to that contingency 
will doubtless be necessary as well m Parliament as in Congress, it 
is expected that this proposal will be acceded to by the British Gov- 
ernment, and that plenipotentiaries on their part will be appointed 
to treat with you and Mr. Rush, to whom jointly the President pro- 
poses to commit the trust of this negotiation.* 

In the present examination of these negotiations it is unnecessary 
to refer to any of the subjects embraced in them other than the 
fisheries. 

On the subject of the fisheries Mr. Adams says in his letter of 
instructions to Mr. Gallatin : 

The correspondence between the two Governments on this subject 
leaves it still in the unsettled state in which it was left at the peace 
[of Ghent]. Two proposals have been made, on the part of the 
British Government, neither of which proving acceptable, a counter- 
proposal from us has been promised, and will be contained in the 
further detailed instructions which will be prepared and forwarded 
to Mr. Rush, to assist you in the conduct of the negotiation.^ 

Theso instructions were supplemented by further instructions sent 
by Mr. Adams to Messrs. Gallatin and Rush on July 28, 1818, which, 
so far as they relate to the fisheries, were as follows : 

In the expectation that the Government of Great Britain have 
accepted the proposal which Mr. Rush was instructed to make for 
negotiating a treaty of commerce, embracing the continuance of 
the convention of 3d July, 1815, for an additional term of years, and 
including other objects of interest to the two nations, I have now 
the honor of transmitting to you the President's instructions to you 
for the conduct of the negotiation. 
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5. Fisheries. 

The proceedings, deliberations, and communications upon this sub- 
ject, which took place at the negotiation of Ghent, will be fresh in 
the remembrance of Mr. Gallatin. Mr. Eush possesses copies of the 
correspondence with the British Government relating to it after the 
conclusion of the peace, and of that which has passed here between 
Mr. Baffot and this Government. Copies of several letters received 
by members of Congress during the late session, from the parts of 
the country most deeply interested in the fisheries, are now trans- 
mitted.<» 

The President authorizes you to agree to an article whereby the 
United States will desist from the liferty of fishing and curing and 
drying fish, within the British jurisdiction generally^ upon condition 
that it shall be secured as a permanent right, not liable to be im- 
paired by any future war, from Cape Ray to the Kamea islands, and 
from Mount Joli, on the Labrador coast, through the strait of Belle- 
isle, indefinitely north, along the coast; the right to extend as well 
to curing and drying the fish as to fishing.* 

Negotiations were accordingly entered upon, and Messrs. Frederick 
John Robinson and Henry Goulburn, who had meanwhile been ap- 
pointed plenipotentiaries on the part of Great Britain, met Messrs. 
Albert Gallatin and Richard Rush, plenipotentiaries on ' the part 
of the United States, for their first formal conference on August 27, 
1818.^ As a result of the negotiations so undertaken the treaty of 
October 20, 1818, was concluded, and the agreement arrived at upon 
the fisheries question will be found in Article I of that treaty, which 
is as follows: 

Whereas differences have arisen respecting the Liberty claimed by 
the United States for the Inhabitants thereof, to take, dry and cure 
Fish on Certain Coasts, Bays, Harbours and Creeks of His Britannic 
Majesty's Dominions in America, it is agreed between the High 
Contracting Parties, that the Inhabitants of the said United States 
shall have forever, in common with the Subjects of His Britannic 
Majesty, the Liberty to take Fish of every kind on that part of the 
Southern Coast of Newfoundland which extends from Cape Ray to 
the Rameau Islands, on the Western and Northern Coast of New- 
foundland, from the said Cape Ray to the Quirpon Islands, on the 
shores of the Magdalen Islands, and also on the Coasts, Bays, Har- 
bours, and Creeks from Mount Joly on the Southern Coast of Labra- 
dor, to and through the Straits of Belleisle and thence Northwardly 
indefinitely along the Coast, without prejudice however, to any of the 
exclusive Rights of the Hudson Bay Company ; and that the Ameri- 
can Fishermen shall also have liberty forever, to dry and cure Fish 
in any of the unsettled Bays, Harbours, and Creeks of the Southern 

*»A thorough search for the inclosures referred to has been made in the records 
and files of the United States Government and elsewhere but no trace of them 
has been found. 
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part of the Coast of Newfoundland hereabove described, and of the 
Coast of Labrador ; but so soon as the same, or any Portion thereof, 
shall be settled, it shall not be lawful for the said Fishermen to 
dry or cure Fish at such Portion so settled, without previous a^ee- 
ment for such purpose with the Inhabitants, Proprietors, or Pos- 
sessors of the ground. — And the United States hereby renounce for- 
ever, any Liberty heretofore enjoyed or claimed by the Inhabitants 
thereof, to take, dry, or cure Fish on, or within three marine Miles 
of any of the Coasts, Bays, Creeks, or Harbours of His Britannix; 
Majesty's Dominions in America not included within the above men- 
tioned limits ; provided, however, that the American Fishermen shall 
be admitted to enter such Bays or Harbours for the pu^ose of Shel- 
ter and of repairing Damages therein, of purchasing Wood^ and of 
obtaining Water, and for no other purpose whatever. But they shall 
be under such Restrictions as may he necessary to prevent their 
taking, drying or curing Fish therein, or in any other manner what- 
ever abusing the Privileges hereby reserved to them.* 

Before reviewing the course of these negotiaticHi^, and in order that 
they may be clearly understood, attention is called at this point to the 
report made by Messrs. Gallatin and Rush to Mr. Adams on the same 
d^y that the treaty was signed, which states the position taken by 
them with respect to the various proposals exchanged with regard to 
the fisheries, and shows clearly the purpose and meaning of the fishery 
article as finally agreed upon in the treaty. This report is as follows^ 
so far as it relates to the subject of the fisheries : 

We have the honor to transmit a convention which we concluded 
this day with the British plenipotentiaries. 

Lord Castlereagh having expressed a wish that the negotiations 
might be opened tefore his departure for Aix-la-Chapelle, Mr. Galla- 
tin left Paris as soon as he had received our full powers, and arrived 
here on the 16th of August. Our joint instructions contained in your 
despatch of the 28th of July did not, however, reach us till the 3d 
of September. We had long conversations with Lord Castlereagh at 
his country seat, on the 22nd and 28d of August, but could not, owing 
to our instructions not having arrived, discuss with him the question c« 
the fisheries and of the West India intercourse. He left London on 
the 1st of September. The official conferences had begun on the 27th 
of August, and, for the progress of the negotiation, we beg leave to 
refer to the enclosed copies of the protocol, and documents annexed 
to it, and of two unofficial notes sent by us to the British plenipoten- 
tiaries. We will add some observations on the several objects em- 
braced by the convention. 

1. FiSHXRIBS. 

We succeeded in securing, besides the rights of taking and curing 
fish within the limits designated by our instructions, as a sine qua 
non^ the liberty of fishing on the coasts of the Magdalen islands, and 
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of the western coast of Newfoundland, and the privilege of entering 
for shelter, wood, and water, in all the British harbors of Norf^ 
America. Both were suggested as important to our fishermen, in 
the communications on that subject which were transmitted to us 
with our instructions.** To the exception of the exclusive rights of 
the Hudson's Bay Companv we did not object, as it was virtually 
implied in the treaty of 1783, and we had never, any more than the 
British subjects, enjoyed any right there; the charter of that com- 
pany having been granted in the year 1670. The exception applies 
only to the coasts and their harbors, and does not affect the right of 
fishing in Hudson's Bajr beyond three miles from the shores, a rijght 
which could not exclusively belong to, or be granted by, any nation* 

The most difficult part ox the negotiation related to the permanenx^ 
of the right. To obtain the insertion in the bodjr of the convention 
of a provision declaring expressly that that right should nqt be 
abrogated by war, was impracticable. All that could be done was 
to express the article in such manner as would not render the right 
liable to be thus abrogated. The words "for ever" were inserted 
for that purpose, and we also made the declaration annexed to the 
protocol of tne third conference, the principal object of which was 
to provide in any event for the revival of all our prior rights. The 
insertion of the words "for ever" was strenuously resisted. The 
British plenipotentiaries urged that, in case of war, the only effect 
of those words being omitted, or of the article being considered as 
abrogated would be the necessity of inserting in the treaty of peace 
a new article renewing the present one ; and that, after all that had 
passed, it would certainly be deemed expedient to do it, in whatever 
manner the condition was now expressed. We declared that we 
would not agree to any article on the subject, unless the words were 
preserved, or in case they should enter on the protocol a declaration 
impairing their effect. 

It will also be perceived that we insisted on the clause by which the 
United States renounce their right to the fiisheries relinquished by 
the convention, that clause having been omitted in the first Britim 
counter-project. We insisted on it with the view — 1st. Of prevent- 
ing anv miplication that the fisheries secured to us were a new grant, 
and or placing the permanence of the rights secured and of those 
renounced precisely cm the same footing. 2d. Of its being expressly 
stated that our renunciation extended only to the distance oi three 
miles from the coasts. This last point was the more important^ as, 
with the exception of the fishery m open boats within certain har- 
bors, it appeared, from the communications above mentioned, thai 
the fishing ground, on the whole coast of Nova Scotia, is more than 
three miles from the ^ores; whilst, on the contrary, it is almost 
universally close to the shore on the coasts of Labrador. It is in 
that point of view that the privilege of entering the ports for shelter 
is useful, and it is hoped that, with that provision, a considerable 
portion of the actual nsheries on that coast (of Nova Scotia) will, 
notwithstanding the renunciation, be preserved.^ 

« See note on page 53 supra with reference to these communlcationta. 
^ Appendix, p. 306. 
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The protocols of the conferences *» show that three drafts in all of 
the fisheries article were proposed during these negotiations. The 
first was proposed by the American Plenipotentiaries at the third 
conference, which was held on September 17, 1818, and was accom- 
panied by an explanatory memorandum. A counter proposal was 
made by the British Plenipotentiaries at the fifth conference, which 
was. held on October 6, 1818. To this counter proposal the Ameri- 
can Plenipotentiaries raised objections which were set forth in a 
:'memorandum submitted by them to the British Plenipotentiaries on 
the following day, and at the sixth conference, which was held on 
the 9th of October, 1818, the American Plenipotentiaries declared 
*' that they could not agree to the article upon the fisheries brought 
forward by the British Plenipotentiaries at the preceding confer- 
ence." The third proposal, which proved to be the final one, was 
made by the British Plenipotentiaries at the next following confer- 
ence which was held on the 13th of October, 1818. The fisheries 
articles thus proposed was agreed to practically without change at the 
next conference, held on the 19th of October, 1818, and became 
Article I of the treaty which was signed on the following day. 

The first draft of the article as proposed by the American Pleni- 
potentiaries was in the following form: 

Article A. 

Whereas diflFererices have arisen respecting the liberty claimed by 
the United States for the inhabitants thereof to take, dry and cure 
fish on certain coasts, bays, harbors, and creeks of His Britannic 
Maj^ty's dominions in America : It is agreed between the high con- 
tracting parties that the inhabitants of the said United States shall 
continue to enjoy unmolested, for ever, the liberty to take fish, of 
every kind, on that part of the southern coast of Newfoundland 
which extends from Cape Eay to the Ramea islands, and the western 
and northern coast of Newfoundland, from the said Cape Ray to the 
Quirpon island, on the Magdalen islands; and also on the coasts, 
bays, harbors, and creeks from Mount Joli, on the southern coast oi 
Labrador, to and through the straits of Belleisle, and thence, north- 
wardly, indefinitely, along the coast; and that the American fisher- 
men shall also have liberty for ever to dry and cure fish in any of 
the unsettled bays, harbors, and creeks of the southern part of the 
coast of Newfoundland here above described, of the Magdalen islands, 
and of Labrador, as here above described; but so soon as the same, 
or either of them, shall be settled, it shall not be lawful for the said 
fiishermen to dry or cure fish at such settlement, without previous 

o Appendix, p. 308-317. 
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agreement for that purpose with the inhabitants, proprietors, or 
possessors of the ground ; and the United States hereby renounce any 
liberty heretofore enjoyed or daimed by the inhabitants thereof to 
take, dry, or cure fish on or within three marine miles of any of the 
coasts, bays, creeks, and harbors of His Britannic Majesty's do- 
minions in America not included within the above-mentioned limits: 
Provided^ however^ That the American fishermen shall be admitted 
to enter such bays and harbors for the purpose only of obtaining 
shelter, wood, water, and bait, but under such restrictions as may be 
necessary to prevent their drjring or curing fish therein, or in any 
other manner abusing the privilege hereby reserved to them.® 

The explanatory memorandum which accompanied this draft was 
as f ollow^s * 

EXPLANATORY MEMORANDUM. 

The American plenipotentiaries presented for consideration an 
article on the subject of certain fisheries. They stated, at the same 
time, that as the United States considered the liberty of taking, 
drying, and curing fish, secured to them by the treaty of peace oi 
1783, as being unimpaired, and still in full force for the whole extent 
of the fisheries in question, whilst Great Britain considered that lib- 
erty as having been abrogated by war; and as, by the article now 
proposed, the United States offered to desist from their claim to a cer- 
tain portion of the said fisheries, that offer was made with the under- 
standing that the article now proposed, or any othei: on the same 
subject which might be agreed on, should be considered as perma- 
nent, and, like one for fixmg boundaries between the territories of 
the two parties, not to be abrogated by the mere fact of a war be- 
tween them; or that, if vacated by any event whatever, the rights 
of both parties should revive and be in full force, as if such an 
article had not been agreed to.* 

The counter proposal made by the British Plenipotentiaries was 

in the following form: 

Article A. 

It is agreed that the inhabitants of the United States shall have 
liberty to take fish, of every kind, on that part of the western coast 
of Newfoundland which extends from Cape Eay to the Quirpon 
islands, and on that part of the southern and eastern coasts of Labra- 
dor which extends from Mount Joli to Huntingdon island; and it 
is further agreed that the fishermen of the United States shall have 
liberty to dry and cure fish in any of the unsettled bays, harbors and 
creeks of the said south and east coasts of Labrador, so long as the 
same shall remain unsettled ; but as soon as the same, or any part of 
them, shall be settled, it shall not be lawful for the said nshermen 
to dry or cure fish without a previous agreement for that purpose 
with the inhabitants, proprietors, or possessors of the ground. 

And it is further agreed that nothing contained m this article 
shall be construed to give to the inhabitants of the United States 
any liberty to take fish within the rivers of His Britannic Majesty's 

^Appendix, p. 310. ^Appendix, p. 311. 
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territoriee, as above described; and it is agreed, on the part of the 
United States, that the fishermen of the United States resorting to 
the mouths of such rivet's shall not obstruct the navigation thereof, 
nor wilfully injure nor destroy the fish within the same, either by 
setting nets across the mouths of such rivers, or by any other means 
whatever. 

His Britannic Majesty further agrees that the vessels of the United 
States^ bona fide engaged in such fishery, shall have liberty to enter 
the bays, and harbors of any of His Britannic Majesty's dominions 
in North America, for the purpose of shelter^ or of repairing damages 
therein, and of purchasing wood and obtaming water, and for no 
other purpose ; and all vessels so resorting to the said bays, and har- 
bors shall be under such restrictions as may be necessary to prevent 
their taking, drying, or curing fish therein. 

It is further well understood that the liberty of taking, drying, 
and curing fish, granted in the preceding part of this article, shall 
not be construed to extend to any privilege of carrying on trade 
with any of His Britannic Majesty's subjects residing within the 
limits hereinbefore assigned for the use of the fishermen of the United 
States, for any of the purposes aforesaid. 

And in order the mor.e effectually to guard against smuggling, it 
shall not be lawful for the vessels of the United States, engaged in 
the said fishery, to have on board any goods, wares, or merchandise 
whatever, except such as may be necessary for the prosecution of the 
fishery, or the support of the fishermen whilst engaeed therein or in 
the prosecution of their voyages to and from the saia fishing grounds. 
And any vessel of the United States which diall contravene this 
regulation may be seized, condemned, and confiscated, together with 
her cargo.** 

The objections raised by the American Plenipotentiaries to the 
British counter proposal were as follows : 

Mr. Gallatin and Mr. Rush present their compliments to Mr. 
Robinson and Mr. Goulburn, and beg leave to send them the en- 
closed paper containing some remarks on the articles handed to them 
at the conference yesterday. They are to be considered as unofficial, 
according to the intimation given yesterday, when they were prom- 
ised, and have been drawn up merely under the hope that, by possess- 
ing the British plenipotentiaries of some of the views of the Ameri- 
can plenipotentiaries oef ore the next meeting on the 9th, the progress 
of the negotiation may be accelerated. 

Fisheries. 

The American plenipotentiaries are not authorized by their instruc- 
tions to assent to any article on that subject which snail not secure 
to the inhabitants of the United States the liberty of taking fish of 
every kind on the southern coast of Newfoundland, from CS,pe Ray 
to the Ramea islands, and on the coasts, bays, harbors, and creeks 
from Mount Joli, on the southern coast of Labrador," to and through 
the straits of Belleisle, and thence northwardly, indefinitely, along 
the coast ; and, also, the liberty of drying and curing fish in any of 

^Appendix, p. 812. 
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the unsettled bays, harbors, and creeks of Labrador and of the south- 
ern coast of Newfoundland, as above described; with the proviso 
respecting such of the said bays, harbors, and creeks as may be 
seviieci. 

llie liberty of taking fish within rivers is not asked. A positive 
clause to except them is unnecessary, unless it be intended to com- 
prehend under that name waters which might otherwise be considered 
as bays or creeks. Whatever extent of fishing-ground may be secured 
to American fishermen, the American plenipotentiaries are not pre- 
pared to accept it on a tenure or on conditions different from those 
on which the whole has heretofore been held. Their instructions did 
not anticipate that any new terms or restrictions would be annexed, 
as none were suggested in the proposals made by Mr. Bagot to the 
American Government. The clauses forbidding the spreading oi 
nets, a^ making vessels liable to confiscation in case any articles not 
wanted for carrying on the fishery should be found on board, are of 
that description, and would expose the fishermen to endless vexations." 

The revised draft brought forward by the British Plenipotentiaries 
after the article as previously proposed by them had been rejected 
by the American Plenipotentiaries was in the form finally agreed 
upon with some slight typographical changes, and became Article I 
of the treaty. 



ABTICLE I 07 THE TREATY OF 1818. 

It will be observed that the general scope and purpose of Article I 
of this treaty is indicated by the introductory clause, which is in the 
exact form proposed by the American Plenipotentiaries in their first 
draft and recites : 

Whereas differences have arisen respecting the liberty claimed by 
the United States for the inhabitants thereof, to take, dry and cure 
fish on certain coasts, bays, harbors and creeks of His Britannie 
Majesty's dominions in America, it is agreed, etc.* 

The recitals of this clause appropriately set forth, by way of explana- 
tion of what follows, the situation out of which the article grew and 
upon which it was predicated. 

As has already been shown in the review of the course of events 
and negotiaticxis leading up to this treaty, the only fishing liberties 
claimed by the United States which were disputed by Great Britain, 
and, therefore, the only ones with respect to which differences had 
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arisen, were the liberties under the second clause of Article III of 
the treaty of 1783, relating to the inshore or coast fisheries, which 
clause, it will be remembered, Great Britain asserted, and the United 
States denied, had been terminated by the War of 1812. It is evident, 
therefore, that the liberties referred to in the introductory clause of 
the new article were the liberties claimed by the United States under 
the second clause of Article III of the treaty of 1783, and it will 
further appear from an examination of the negotiations and of the 
stipulations of the new article that, so far as it reserves liberties in 
these fisheries to the inhabitants of the United States, the liberties so 
reserved were intended to be the identical liberties to which the 
American fishermen were previously entitled under the second clause 
of Article III of the treaty of 1783, and that, so far as liberties are 
relinquished or renounced by it, such relinquishment or renunciation 
applies only to liberties which were covered by the clause referred to 
of the treaty of 1783, which Great Britain contended had been ter- 
minated by the War of 1812. In this connection attention is called to 
the explanatory memorandum which accompanied the first draft of 
the article as proposed by the American Plenipotentiaries in which 
it is clearly set forth that the United States considered the liberty of 
taking, drying, and curing fish, secured to them by the treaty of peace 
of 1783, as being unimpaired and still in full force for the whole 
extent of the fisheries in question, while Great Britain considered that 
libertj'^ as having been abrogated by war; and that, by the article 
proposed, the United States offered to desist from their claim to a 
certain portion of the said fisheries. 

Attention is further called to the note already quoted, which was 
sent by the American Plenipotentiaries to the British Plenipoten- 
tiaries, and in which their reason for rejecting the British counter- 
proposal containing some conditions upon the enjoyment of the 
liberties to be reserved to the American fishermen is stated to be: 

Whatever extent of fishing ground may be secured to American 
fishermen, the American plenipotentiaries are not prepared to accept 
it on a tenure or on conditions different from those on which the 
whole has heretofore been held. Their instructions did not antici- 
pate that any new terms or restrictions would be annexed, as none 
was suggesteid in the proposals made by Mr. Bagot to the American 
Government.* 
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The question of the extent of the coasts on which such liberties were 
to be reserved was the subject of discussion in the negotiations, but it 
was settled beyond the possibility of question that the fishing rights 
to be exercised on such coasts were to be the same as those exercised 
on the same coasts under the provisions of the treaty of 1783. 

The intimate relationship between the provisions of the new fish- 
eries article and the provisions of the second clause of Article III of 
the treaty of 1783 will become evident from a comparison of the cor- 
responding provisions of the two treaties. 

The second clause of Article III of the treaty of 1783 provides : 

And also [it is agreed] that the inhabitants of the United States 
shall have liberty to take fish of every kind on such part of the coast 
of Newfoundland as British fishermen shall use (but not to dry or 
cure the same on that island) and also on the coasts, bays and creeks 
of all other of His Britannic Majesty's dominions in America; and 
that the American fishermen shall have liberty to dry and cure fish 
in any of the unsettled bays, harbours and creeks of Nova Scotia, 
Magdalen Islands, and Labrador, so long as the same shall remain 
unsettled ; but so soon as the same or either of them shall be settled, 
it shall not be lawful for the said fishermen to drv or cure fish at 
such settlements, without a previous agreement for tnat purpose with 
the inhabitants, proprietors or possessors of the ground.* 

The corresponding provisions of the new article are as follows : 

It is agreed between the High Contracting Parties, that the Inhabi- 
tants of the said United States shall have forever, in common with 
the Subjects of His Britannic Majesty, the Liberty to take Fish of 
every kind on that part of the Southern Coast of Newfoundland 
which extends from Cape Ray to the Rameau Islands, on the West- 
ern and Northern Coast of Newfoundland, from the said Cape Ray 
to the Quirpon Islands, on the shores of the Magdalen Islands, and 
also on the Coasts, Bays, Harbours, and Creeks from Mount Joly on 
the Southern Coast of Labrador, to and through the Straits of Belle- 
isle and thence Northwardly indefinitely along the Coast, without 
prejudice however, to any of the exclusive Rights of the Hudson 
Bay Company; and that the American Fishermen shall also have 
liberty forever, to dry and cure Fish in any of the unsettled Bays, 
Harbours and Creeks of the Southern part of the Coast of New- 
foundland hereabove described, and of the Coast of Labrador; but 
so soon as the same or any Portion thereof, shall be settled, it shall 
not be lawful for the said Fishermen to dry or cure Fish at such 
Portion so settled, without previous agreement for such purpose with 
the Inhabitants, Proprietors, or Possessors of the ground.^ 

By a comparison of the provisions above quoted from these two 
articles, it will be seen that, in eflFect, there are only three points of 
difference between them. 
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One of these diflFerences is that the coasts on which the liberty of 
fishing is reserved to American fishermen are described in the earlier 
treaty as " such part of the coast of Newfoundland as British fisher- 
men shall use" and also ^^the ooasts, bays, and creeks of all oiker 
of his Britannic Majesty's dominions in America " and in the later 
treaty, such coasts are described as '' that part of the southern coast 
of Newfoundland which extends from Cape Ray to the Rameaa 
Islands, on the western and northern coast of Newfoundland, from 
the said Cape Ray to the Quirpon Islands, on the shores of the 
Magdalen Islands, and also on the coasts, bays, harbors, and creeks 
from Mount Joly on the southern coast of Labrador, to and through 
the straits of Belleisle, and thence northwardly indefinitely along 
the coast." It is apparent that the only effect of this difference is to 
substitute the particular coasts mentioned in the later treaty in place 
of all the coasts mentioned in the earlier treaty, wherever the liberty 
of taking fish was to be exercised by the inhabitants of the United 
States. 

The clause in the new article providing that the liberties of the 
American fishermen shall be without prejudice to any of the exclusive 
rights of the Hudson Bay Company was not regarded by the Ameri- 
can Plenipotentiaries as imposing any additional restriction upon the 
rights previously enjoyed under the earlier treaty. It will be remem- 
bered that in their report of the negotiations sent to Mr. Adams on 
the day the treaty was signed, they made the following statement 
with respect to this clause: 

To the exception of the exclusive rights of the Hudson's Bay Com- 
pany we did not object, as it was virtually implied in the treaty of 
1783, and we had never, any more than the British subjects, enjoyed 
any right there ; the charter of that Company having been granted in 
the year 1670. The exception applies only to the coasts and their 
harbors and does not affect the right of fishing in Hudson^s Bay be- 
yond three miles from the shores, a right which could not exclusively 
belong to, or be granted by, any nation.^ 

It is true that in the draft of the new article as first proposed by 
the American Plenipotentiaries, the provision now under considera- 
tion contained the expression : " the inhabitants of the United States 
shall continue to enjoy unmolested for ever", etc., which expression 
was changed in the article as finally agreed upon to '' the inhabitants 
of the said United States shall have for ever." It will be remembered 
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that this expression ^' shall continue to enjoy unmolested" was used 
in the earlier treaty with respect to the right to the enjoyment of the' 
off*shore fisheries in distinction from the insliore or coast fisheries, 
and that with respect to the latter, the same expression was used 
which, as above pointed out, was finally adopted in the new treaty. 
This change was proposed by the British Plenipotentiaries in their 
final draft, and as it was in effect merely the adoption of the identical 
phrase used in the earlier treaty with respect to these same liberties, 
it could not well be refused by the American Plenipotentiaries, any 
objection which they might otherwise have had being obviated by 
the use in connection with it of the word " forever " which was added 
to the phrase in the new treaty. As stated by the American Pleni- 
potentiaries in their report hereinabove quoted "the most difficult 
part of the negotiation related to the permanence of the ri^t " and 
^ the insMtion of die words ' for ever ' was strenuously resisted," but 
^ we declared that we would not agree to any article on the subject 
unless the words were preserved." 

The second point of difference between the above quoted provisions 
of the treaty of 1783 and the new treaty is found in the use in the new 
treaty of the expression " in common with the subjects of His 
Britannic Majesty," which does not appear in the earlier treaty. 

It will be noted that the words " in common " are used for the 
first time in the second draft prepared by the British plenipoten- 
tiaries, and that in proposing this draft no suggestion was made 
that these words were not to have the usual and well-known mean- 
ing which attached to them as used in legal phraseology, to which 
Mr. Adams refers in his note of January 22, 1816, to Lord Bathurst 
as follows : 

By the British municipal laws, which were the laws of both 
nations, the property of a fishery is not necessarily in the proprietor 
of the soil where it is situated. The soil may belong to one indi- 
vidual, and the fishery to another. The right to the soil may be 
exclusive, while the fishery may be free or held in common. And 
thus, while in the partition of the national possessions in North 
America, stipulated oy the treaty of 1783, the jurisdiction over the 
shores washwi by the waters where this fisherv was placed was re- 
served to Great Britain, the fisheries themselves, and the accom- 
modations essential to their prosecution, were, by mutual compact, 
agreed to be continued in common.* 

« 8upra, p. 30. 
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It is not to be supposed that the British Plenipotentiaries inserted 
the words " in common " in this article for any purpose other than 
to negative the presumption, which otherwise might have arisen, that 
the American fishermen in the exercise of the fishing liberties reserved 
to them by the treaty were at liberty to take precedence over the 
British fishermen in those waters or crowd out the British fishermen 
from the fishing grounds, the possibility of which, it will be reiriem- 
bered, Lord Bathurst informed Mr. Adams was the chief reas<m. for 
objecting to the admission of American fishermen to those waters.* 
In any event, however, it is not permissible to attribute to these 
words inserted by the British Plenipotentiaries any unusual meaning 
which was not disclosed to the American Plenipotentiaries at the 
time of the negotiations. 

The third point of difference between the provisions above quoted 
of the treaty of 1788 and the new treaty is found in the specification 
of the bays, harbors, and creeks wherein the liberty of drying and 
curing fish may be exercised by the American fishermen, " the un- 
settled bays, harbors and creeks of Nova Scotia, Magdalen Islands 
and Labrador " being specified in the earlier treaty, and " the unset- 
tled bays, harbors and creeks of the southern part of the coast of 
Newfoundland here above described and of the coast of Labrador" 
being specified in the new treaty. In both treaties alike it is provided 
that so soon as the same or any portion thereof (in the earlier treaty 
" or either of them ") shall be settled, it shall not be lawful for the 
said fishermen to dry or cure fish at such portion so settled (in the 
earlier treaty " at such settlements ") without previous agreement for 
that purpose with the inhabitants, proprietors or possessors of the 
ground. Here again, as in the case of the differences first noted 
between the provisions of these two paragraphs, the only effect of the 
differences here noted is to change the locality wherein the liberty 
referred to is to be exercised by the American fishermen without 
changing the character or tenure of such liberty. 

Passing now to the remaining provisions of the fisheries article of 
the new treaty, it will be found that there are no corresponding pro- 
visions in the fisheries article of the earlier treaty with which to 
compare them, the obvious reason being that the purpose of the new 
provisions was to renounce certain liberties theretofore enjoyed or 
claimed by the inhabitants of the United States under the provisions 

« Supra, pp. 33, 34. 



AETIOLE I OF TBEATY OF 1818. 65 

already examined of the second clause of Article III of the earlier 
treaty. The new provisions referred to are as follows: 

And the United States hereby renounce forever, any Liberty here- 
tofore enjoyed or claimed by the Inhabitants thereof, to take, dnr, or 
cure Fish on, or within three marine Miles of any of the Coasts, Bays, 
Creeks, or Harbours of His Britannic Majesty's Dominions in Amer- 
ica not included within the above mentioned limits; provided, how- 
ever, that the American Fishermen shall be admitted to enter such 
Bays or Harbours for the purpose of Shelter and of repairing Dam- 
ages therein, of purchasing Wood, and of obtaining Water, and for 
no other purpose whatever. But they shall be under such Restric- 
tions as may DC necessary to prevent their taking, drying or curing 
Fish therein, or in any other manner whatever abusing the Privileges 
hereby reserved to them.* 

It will be remembered that no question had at any time been raised 
throughout the entire history of this controversy as to the fisheries 
covered by the first clause of the fisheries article of the treaty of 
1783, and in fact the word " right " and not the word " liberty," is 
used, with reference to those fisheries, so that the word " liberty " here 
used could not have been intended to refer to any other fisheries than 
those covered by the second clause. In this connection attention is 
again called to the following statement made in the report of the 
American Plenipotentiaries with respect to the purpose and effect of 
the renunciation of the liberty referred to : 

It will also be perceived that we insisted on the clause by which 
the United States renounce their right to the fisheries relinquished 
by the convention, that clause having been omitted in tiie first British 
counter-projet. We insisted on it with the view — 1st. Of prevent- 
ing any implication that the fisheries secured to us were a new 
grant, and of placing the permanence of the rights secured and of 
those renounced precisely on the. same footing. 2d. Of its being 
expressly stated that our renunciation extended only to the distance 
of three miles from the coasts. This last point was the more impor- 
tant, as, with the exception of the fishery in open boats within cer- 
tain harbors, it appeared, from the communications above mentioned, 
that the fishing-ground, on the whole coast of Nova Scotia, is more 
than three miles from the shores ; whilst, on the contrary, it is almost 
universally close to the shore on the coasts of Labrador. It is in 
that point of view that the privilege of entering the ports for shelter 
is useful, and it is hoped that, with that provision, a considerable 
portion of the actual fisheries on that coast (of Nova Scotia) will, 
notwithstanding the renunciation, be preserved.* 

As has been shown in reviewing the course of events which led 
up to this treaty, Great Britain throughout the entire controversy 
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never claimed that any part of the fisheries article of the treaty 
of 1783 except the provisions of the second clause thereof was abro- 
gated by the War of 1812 and never asserted that the alleged abro- 
gation of that article affected American fishing liberties beyond the 
diistanoe of three marine miles from the shore ; and in confirmation af 
the view expressed by the American Plenipotentiaries, in the extract 
above quoted from their report of these negotiations, that the renun- 
ciation in the fisheries article of the new treaty did not extend 
Keyond three miles from the shores, attention is called to the further 
statement in their report that the exception in the new treaty with 
respect to the exclusive rights of the Hudson Bay Company " applies 
mkfy to the coasts and their harbors and does not affect the right 
at fishing in Hudson's Bay beyond three miles from the shores, a 
light which could not exclusively belong to, or be granted by, any 
nation." » 

This renunciatory clause was drafted by the American Plwiipo- 
tentiaries, omitted in the British counter projet, and finally insisted 
upon by the Plenipotentiaries of the United States, because " of its 
being expressly stated that our renunciation extended only to the 
distance of three miles from the coasts," with the explanation that 
the importance of this was that " the fishing ground, on the whole 
<)oai^t of Nova Scotia, is more than three miles frcrni the shores," and 
that " it is hoped that, with that provision, a considerable portion of 
the actual fisheries on that coast (of Nova Scotia) will, notwithstand- 
ii^ the renunciation, be preserved." * 

Gtekt Britain had never in any of the negotiations claimed juris- 
diction beyond a marine league from shore, and it is not conceivable 
that the American Plenipotentiaries should have drafted a clause 
which under its true interpretation would have surrendered historic 
rights continuously claimed and insisted upon by the United States, 
and the surrender of which was not demanded by Great Britain. 

Before passing from the consideration of the provisions of the 
renimciatory clause of the new treaty, it must be noted that the 
provisions of this clause relate only to the enjoyment of the liberties 
and privileges referred to in it on the coasts other than those men- 
tioned in the earlier provisions of the article. It is, therefore, unnec- 
essary to examine here the effect of the provisions of this clause 

^ Supra, p. 55. 
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in relation to commercial privileges, inasmuch as the only question 
involving commercial privileges in this case concerns the enjoyment 
of such privileges on the coasts other than those mentioned in this 
clause. 

With reference, however, to the enjoyment of commercial privi- 
leges by American fishermen on the coasts not covered by the reoailn- 
ciatory clause of the treaty, which is the subject of Question 7 
submitted for decision in this Arbitration, it is important, while 
these negotiations ate under consideration, that attention be directed 
to one feature of them in connection with this question. 

It will be remembered that the British counter |)rop6sal, after 
describing the coasts on which the liberty of fishing was to be enjoyed 
by the American fishermen, contained the following provisions : 

It is further well understood that the liberty of taking, drying, 
and curing fish, granted in the preceding part of this article, shall not 
be construed to extend to any privilege of carrying on trade with 
any of His Britannic Majesty's subjects residing within the limits 
hereinbefore assigned for the use of the fishermen of the United 
States, for any of the purposes aforesaid. 

And in order the more effectually tb guard agftinst smuggHnff, it 
•sHxall not be lawful for the vessels df the United States, engaged in 
the said fishery, to have on board any goods, wares, or merchandise 
whatever, except such as may be necessary for the prosecution of the 
fishery, or the stipJjoH of the fishermen whilst engaged therein bt in 
t}ie prosecution of their voyage^ to and from the said fishing ^roui^ds. 
And any vessel of the United States which shall contravene this 
regulation may be seized, condemned, and confiscated, together with 
lier cargo.® 

To these provisions the Ainerican Plenipotentiaries objected, as 
has already been shown, stating that — 

Whatever extent of fishing-ground may be secured to American 
fishermen, the American plenipotentiaries are not prepared to accept 
it on a tenure or on conditions different from those on which the 
whole has heretofore been held. Their instructions did not antici- 
pate that any new terms or restrictions would be annexed, as none 
were suggested in the proposals made by Mr. Bagot to the American 
Government. The clauses forbidding the spreading of nets, and 
making vessels liable to confiscation in case any articles not wanted 
for carrying on the fishery should be found on board, are of that 
description, and would expose the fishermen to endless vexations.* 

The draft, as finally accepted, was proposed by the British Pleni- 
potentiaries after the receipt of these objections, and it will be 
observed that the objectionable provisions were omitted from it. 

^ Supra, p. 58. ^ Supra, p. 59. 
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Inasmuch, therefore, as the coasts to which the objectionable provi- 
sions related in the first British proposal were, with some additions, 
the coasts designated in the final draft as those upon which the 
American fishermen should have liberty to take fish, it is evident that 
with respect to these coasts, at least, it cannot be claimed on the part 
of Great Britain tiiat it was 

understood that the liberty of taking,* drying, and curing fish, granted 
in the preceding part of this article, shall not be construed to extend 
to any privilege of carrying on trade with any of His Britannic 
Majesty^s subjects residing within the limits hereinbefore assigned 
for the use of the fishermen of the United States, for any of the pur- 
poses aforesaid. 



MAPS. 

The attention of the Tribimal is here directed to Maps No. I and 
No. II, which form part of this Case, and on which the coasts covered 
by the renunciatory clause of the treaty are colored light brown, and 
the coasts referred to as " treaty coasts " in the Special Agreement of 
January £7, 1909 are colored green and red ; those colored green being 
the coasts on which the American fishermen have the liberty both of 
taking fish and of drying and curing them, and those colored red 
being the coasts on which they have the liberty of taking fish but not 
of drying or curing them. 



PART IL 

THE INTESPSBTATION OF ARTICLE I OF THE TREATY 

OF 1818. 



The terms of Article I of the treaty of October 20, 1818, havmg 
been exammed in the light of the circumstances leading up to and 
surrounding the negotiation of that treaty, there still remains to 
be considered the subsequent actions of the two Oovemments hav- 
ing a bearing upon the interpretation of its provisions .in accordance 
with their true intent and meaning. 



BRITISH ACTS OF PARLIAMENT AND OB.DEB.S IN COITNCIL. 

Act of June 14, 1819. 

On June 14, 1819, within five months after the exchange of rati- 
fications of the treaty of 1818, an act of parliament was passed 
(59 Geo. m Cap. 38) entitled ''An act to enable His Majesty to 
make regulations with respect to the taking and curing of fish on 
certain parts of the coasts of Newfoundland, Labrador and His 
Majesty's other possessions in North America, according to a con- 
vention made between His Majesty and the United States of Amer- 
ica."** In this act, after the recital of so much of the fisheries article 
of the treaty of 1818 as relates to the taking and drying and curing 
of fish, followed by the further recital ''And Whereas it is expe- 
dient that His Majesty should be enabled to carry into execution 
so much of the said convention as is above recited and to make regu- 
lations for that purpose," it is provided, in the first section of the 
act, that it shall be lawful for His Majesty by orders in council to 
be made from time to time for that purpose "to make such regu- 
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lations and to give such directions, orders and instructions to the 
Governor of Newfoundland, or to any officer or officers on that 
station, or to any other person or persons whomsoever, as shall or 
may be from time to time deemed proper and necessary for the carry- 
ing into effect the purpose of the said convention^ with relation to the 
taHTtg, drying and curing offish by the inhoMianfiis of the United Siaies 
of America, in common with British subjects, within the limits set forth 
in the said article of the* said eonvention and heretofore recited." 
Section II of the act provides that 

ijb shall n^t be lawful for p^y Person or Persons, not l^eipg a ^atvir^ 
born Subject of His Majesty, in any Foreign Ship, Vessel or Boat, 
nor for any Person in any Ship, Vessel or Boat, other than such 
as shall be navigated according to the Laws of the United Ejngdom 
of Gre^.t Britain ajjd Irela^d, to fish fo£. pr )bp take, dry or oyxe 
any Fish of any Kind whatever within Three Marine Miles of any 
Coasts, Bays, Creeks or Harbours whatever, iii any Part of His 
Majesty's Dominions in America, not included within the Limits 
specified and described in the first Article of the said Convention, 
and hereinbefore recited; and that if any such Foreign Ship, Vessel 
or Boat, or any Persons on board thereof, shall be found fishing 
or to have been fishing, or preparing to fish within such Distance 
of such Coasts, Bays, Creeks or Harbours, within such Parts of His 
Majesty's Dominions in America out of the said Limits as aforesaid, 
all sucn Ships, Vessels and Boats, together with -their Cargoes, 
and all Guns, Ammunition, Tackle, Apparel, Furniture and Stores, 
shall be forfeited, and shall and may be seized, taken, sued for, 

Srosecuted, recovered and condemned by such and the like Ways, 
leans and Methods, and in the same Courts, as Ships, Vessels or 
Boats may be foirfeited, seized, prosecuted and eond^imed for aiij 
Offenpe against a»y Laws relating to the Revenue of Customs, or 
the Laws of Trade and Navigation, under any Act or Acts of the 
Parliament of Great Britain, or of the United Kingdom of Great 
Britain and Irelq-nd; prpvid^^d that nothiiiig in this Act conjiaw^ 
shall apply, or be construed to apply to the Ships or Subjects of 
diXLj Prmce, Power or State in Amity with His Majesty, who are 
entitled by Treaty with His Majesty to any Privilege of taking, dry* 
ipg or curing Fish on the Coasts, Bays, Creeks or Har)>ours, or wifchlp. 
the Limits m this Act described.* 

This section will be considered in connection with the seizures 

made under it which are elsewhere reviewed. 

Section 1T\. of the act provides — 

That it shall and may be lawful for any Fisherman of the said 
United States to enter into any such Bays or Harbours of His Britan- 
nic "Majesty's Dominions in America as are last mentioned, for the 
nurposp of Shelter and repairing Damages therein, and of purchasiijg' 
Wood and of obtaining Water, and for no other purpose whatever; 

^Appendix, p. 113. 



BRITISH ACTS AND OBDERS IN COUNCIL. 71 

subject nevertheless to such restrictions as may be necessary to pre- 
vent such Fishermen of the said United States from taking, dryipg 
or curing Fish in the said Bays or Harbours, or in any other maimer 
whatever abusing the said Privileges by thQ said Treaty ^n4 this Aot 
reserved to them, and as shall for that purpose be imposed by any 
Order or Orders to be from time to time made by Bus Majesty in 
Council under the Authority of this Act, and by any Keffuiamoiifl 
which shall be issued by the Goveruor or Person exercising flie Office 
of Governor in any such Parts of His Majesty's Dominions in America, 
under or in pursuance of any such Order in Council as aforesaid.^ 

With respect to the regulations above referred to it should be noted 
in passing that, so far as the United States has been informed, no 
order in council was ever adopted under this section of the act and 
that no attempt was made to impose restrictions upon American 
fishermen resorting to the bays and harbors on the coasts where 
the liberty of fishing was renounced, for the fom* purposes mentioned 
in the treaty, until the year 1836, when the adoption of so-called 
regulations became the subject of provincial legislation, as is else- 
where shown in reviewing that branch of the question. 

RegukUions hy Orders in Council. 

It will be observed that the regulations which are to be imposed 
by orders in council under the authority of this act refer to two 
distinct branches of the treaty Article: those under the first section 
of the act, relating only to the coasts on which the liberty of fishing 
is seciu-ed to American fishermen by the treaty, and those under 
the third section of the act, relating only to the coasts on which the 
liberty of fishing is renounced by the United States. 

In the latter case th^ regulations to be imposed were obviously 
intended to apply to American fishermen, for the treaty itself ex- 
pressly provides for the imposition of restrictions upon th^in. 

In the former case, however, no express authority is found in the 
treaty for imposijtig restrictions or regxilations upon America^ fisher- 
men. On the contrary, the express pin^pose of the portion of the 
treaty referred to in this section of the act was, not to regulate the 
American fishermen, but to admit them to the enjoyment of a fishiijg 
liberty in common with British subjects their right to whioh had 
been disputed by Great Britain since the War of 1812. The regula- 
tions which are authorized by the terms of the act are snch oQly '^aa 
shall or may be from time to time deemed proper and necessary for 
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the carrying into effect the purposes of the said convention." It is 
evident, therefore, that this section of the act was intended to author- 
ize the adoption of regulations for the purpose of preventing inter- 
ference by British subjects with the fishing liberties which were 
secured to the American fishermen by the treaty and which had 
been denied them since the War of 1812. 

This interpretation of the meaning of the act is confij'med by the 
action of the British Government in giving it practical application, 
and an examination of the regulations adopted by orders in council 
under this section of the act will show that in every instance such 
regulations have applied to British subjects and not to American 
fishermen and that this section of the act has never been interpreted 
in such orders as authorizing the imposition of regulations upon 
American fishermen. 

It appears, therefore, both from the terms of the act and from the 
construction placed upon it by the orders in coimcil adopted under 
it, that the purpose of the first section of the act was to insure the 
enjoyment by the inhabitants of the United States of the fishing 
liberties secured to them under the treaty, by imposing such regu- 
lations upon British subjects as were necessary to prevent them 
from interfering with such liberties. 

Order in CoutuM of June 19, 1819, 

On June 19, 1819, five days after the date of the act above men- 
tioned, an order in council was adopted which, so far as appears, is 
the only order in council adopted under the first section of the act 
for a period of nearly ninety years from the date of the treaty. This 
order, after reciting the authority of His Majesty, pursuant to the 
act, to make regulations for the piu-pose of carrying into execution 
the provisibns of the treaty relating to the liberty in common which 
the inhabitants of the United States had with British subjects on the 
treaty coasts, provides as follows : 

It is ordered by His Royal Highness the Prince Regent, in the name 
and on the behalf of His Majesty, and by and with the advice of 
His Majesty's Privy Council, m pursuance of the powers vested in 
His Majesty by the said Act, that the Governor of Newfoundland 
do give notice to dU His Majesty^ 8 subjects being in or resorting to (ke 
said ports that they are not to interrupt in any manner the aforesaid 
fisheryso as aforesaid cittowed to be carried on by the inhabitants of the 
said United States in common with His Majesty's subjects on the said 
coasts, within the limits assigned to them by the said Treaty; and 
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that the Governor of Newfoundland do conform himself to the said 
Treaty, and to such instructions as he shall from time to time receive 
thereon in conformity to the said Treaty, and to the above-recited 
Act, from one of His Majesty's Principal Secretaries of State, any- 
thing in His Majesty's Commission under the Great Seal, constituting 
him Governor and Commander-in-Chief in and over the said island 
of Newfoundland in America, and of the islands and territories 
thereunto belonging, or in His Majesty's general instructions to the 
said Governor, to the contrary notwithstanding; and His Royal 
Highness, in the name and on the behalf of His Majesty doth hereby 
annul and make void each and every of the said general instructions 
which are or shall be deemed contrary to the intent and meaning of 
the said Convention and of the said Act. And the Right Honorable 
Earl Bathurst, one of His Majesty's Principal Secretaries of State, 
is to take the necessary measures therein accordingly.* 

This action taken by the British Government witWn five months 
after the ratification of the treaty is of peculiar significance as show- 
ing that, in the opinion of those who were responsible for making 
the treaty and were thoroughly familiar with its purpose and mean- 
ing, the appropriate regulations to be adopted for giving effect to 
the fishing liberty which the American fishermen had in common 
with British subjects under the treaty, were regulations requiring 
British subjects ''not to interrupt in any manner the aforesaid 
fishery so as aforesaid allowed to be carried on by the inhabitants 
of the said United States" and to require the Governor of New- 
foundland to "conform himself to the said Treaty," anything in 
his commission or general instructions to the contrary notwith- 
standing, and in fact the order even went further than this and 
annulled and made void "each and every of the said general instruc- 
tions which are or shall be deemed contrary to the intent and mean- 
ing of the said Convention and of the said Act. " 

The action taken at that time by the British Government is 
of particular importance in connection with the contention which 
many years later was brought forward by the Newfoundland Govern- 
ment that because the American fishing liberty on these coasts 
was a Ubertyheld in common with British subjects, the Newfoundland 
Government was entitled to impose restrictions without the consent 
of the United States upon the exercise of such liberty upon the 
treaty coasts of Newfoundland, this contention being one of the 
questions in controversy in the present Case. 
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Order in GouncUof September 9, 1907. 

By an order in council. dated September 9, 1907 regulations were 
again adopted under the authority given by the first section of the 
Act at June 14, 1819 and, as will later appear, tliis order in council was 
adopted by Great Britain after Newfoundland had asserted the right 
to impose restrictions without the concurrence of the United States 
upon American fishermen in the exercise of the fishing liberties 
claimed by the United States on the Newfoundland coast under the 
treaty of 1818. It is, therefore, of interest in this connection to 
find that here again, as before, the regulations made by this order 
in council applied to British subjects and not to American fishermen 
and were designed to prevent British subjects from interfering with 
American fishermen and that the authority for adopting such regula- 
tions was stated by the terms of the order to be the Act of June 14, 
1819, the purpose of which act was, as heretofore shown, to pro- 
vide for the adoption of such regulations " as shall or may be from 
time to time deemed proper and necessary for the carrying into 
effect the purposes of the said convention with relation to the taking, 
drying and curing of fish by inhabitants of the United States of 
America in common with British subjects within the limits set forth 
in the said' article of the said convention and hereinbefore recited/' 

The following recitals in the order referred to will show the 
character of the regulations adopted: 

And whereas by an Order in Council made on the 19th June, 1819, 
in pursuance of the powers vested in His Majesty by tfce said Act, 
certain directions were given to the Governor or Newfoundland, 

And whereas His Majesty by and with the advice of His Majesty's 
Privy Council deems it proper and necessary for the carrying into 
effect the purposes of the said Convention, to give further direciions 
with relation to the takii^, drying, and curing of fish \>j the inhabit- 
ants of the United States of America in common with British subjects 
on the coasts of Newfoundland : 

Now therefore. His Majesty, in pursuance of the powers vested 
in His Majesty by Section I. of the Act 59 George III., cap. 38, by 
an(i with the advice of His Majesty's Privy Council is pleased to 
order and it is hereby ordered as follows: — 

I. No provisions, rules, or enactments which may be in force 
with regard to the boarding and bringing into port of foreign fishing 
vessels found in the waters of Newfoundland snail, within the limits 
prescribed by the said Convention pf 1818, apply to vessels in whicbi 
inhabitants of the United States of America resort to the waters 
of Newfoundland for the purpose oi exercising the liberty assured 
to them by Article I. of the said Convention. 
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II. If any question should arise before any Magistrate^ Justice 
of the Peace, Judge or Court in Newfoundland, in relation to, con- 
cerning, or in anywise in respect, of the presence on board any such 
vessel of any capiin, squid, or other bait fishes, or of ice, lines, seines^ 
or other outfit or supplies for the fiiBhery, the burden of proof that 
the said bait fishes and supplies and outfits have been purchased 
within the waters of Newfoundland shall rest upon the person or 
persons alleging the same. 

III. It shall not be lawful for any person without the consent of 
His Majesty's Senior Naval Officer on the Newfoundland Station^ 
in any proceedings against inhabitants of the United States exer- 
Qiamg or claiming to exercise the liberty to take fish assured to them 
by the First Article of the Convention of 1818, or against any of their 
boats or vessels or against any persons engaged by them to form part 
of the crew of the vessels usea or employed by such inhabitants in 
the exercise of such right. 

A. To serve any process of law upon any boat or vessel so used 
or employed for any act or thing aone in the exercise or alleged 
exercise of the said right, or which may, in the opinion of the 
said Naval Officer, give rise to any question or dispute in relation 
to the common fishery established or referred to in tne said Conven- 
tion, or to go on board any such vessel or boat for the purpose of 
serving such a process. 

B. To arrest or seize any such vessel or boat or to seize, remove, 
or disturb any gear, nets, apparel, or other furniture or stores 
belonjging to such vessel or boat. 

IV. Tnis Order shall commence and come into operation forthwith. 

V. The Governor of Newfoundland, His Majesty's Senior Naval 
OfiBcer on the Newfoundland Station, all Judges, Magistrates, Justices 
of the Peace, Constables, and all other persons whatsoever in New- 
foimdland shall take notice hereof and govern themselves accordingly.* 
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Duriog the eighteen years from 1818 to 1836 and in fact for several 
years thereafter no question arose between Great Britain and the 
Uni^d States under this treaty involving the interpretation of the 
meaning of its provisions. As has already been shown, the regu- 
lations established by the order in council of June 19, 1819, adopted 
under the first section of the act above referred to, had nc^ 
application to American fishermen and, so far as the United States 
has been informed, no further order in council under that section 
of the act was adopted during this period, and no order in council 
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establishing regulations under the third section of the act was 
ever adopted, and no attempt was made prior to 1836 to establish 
by provincial legislation any regulations or restrictions upon Ameri- 
can fishmen resorting for the four purposes mentioned in the treaty 
to the bays and harbors referred to in the last part of the fisheries 
article of the treaty. 

It appears, therefore, that, except for the provisions of section 
II of the act referred to, there was no British or Colonial legisla- 
tion in force during this period authorizing the seizure of American 
vessels for alleged violations of the treaty; and imder the provisions 
of section II, which have been quoted, the only seizures authorized 
were of foreign fishing vessels foimd fishing or to have been fishing 
or preparing to fish within a distance of three marine miles from 
the coasts, bays, creeks and harbors where the liberty of fishing was 
renounced by the United States under the treaty. 

The only seizures of American vessels during this period were 
made between the years 1821 and 1824 for alleged violations of 
the provisions of this section of the act. It will be foxmd upon 
an examination of the circumstances surrounding these seizures 
that in every instance they were made under the direction of 
British naval officers on the charge of fishing within three miles 
of the shore in waters wherein the liberty of fishing had been 
renounced by the treaty, or of being within three miles of the 
shore in such waters for pmT)6ses other than the four purposes 
of shelter, repairs, wood and water provided for in the treaty. It 
will also be found that the objections raised to such seizures were in 
every instance that the vessel seized had not been fishing in such 
waters and that it had gone there for one or more of the four pur- 
poses for which it was entitled under the treaty to resort to such 
waters. 

The only questions presented by these seizures, therefore, were 
disputed questions of fact as to the circumstances surroimding 
the seizures, and the only bearing which they have upon the inter- 
pretation of the treaty provisions will be found in the fact that the 
orders, under which they were made, show that Great Britain did not 
dispute the right, freely asserted and exercised at that time by 
the American fishermen, of fishing in any of the bays along the coast 
referred to provided that such fishing was not carried on within 
three marine miles of the shore.** It will be found that all of the 
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seizures in 1824, (and no subsequent seizures occurred during this 
period), were made under an order issued to the officers of the boats 
making the seizures ''that any American vessels they may find 
within three marine miles of the shore, except in evident cases of dis- 
tress or in want of wood or water, they are to detain and send or 
carry them to St. Andrews." <* 

It is evident, therefore, that none of the seizures made during this 
period had any bearhig upon the question which afterwards arose 
as to whether or not, in renouncing the liberty of fishing in bays 
under the provisions of this treaty, the United States intended to 
renounce the right of fishing more than three miles from the shore 
in such bays, which right, as has already been shown, was secured 
to American fishermen under the first clause of Article III of the 
treaty of 1783 and had never been questioned by Great Britain. 

Seizures in ISBl-lSZJ^, 

It is reported in an official return made in 1852 by the Registrar 
of the Vice Admiralty Court at Halifax, N. S., that in 1821 six 
American fishing vessels were seized at Gulliver's Hole, Bay of 
Fimdy, three of which were condemned and three restored.^ As 
will be found upon an examination of the map showing this locality, 
Gulliver's Hole is less than six miles in width throughout its entire 
extent.^ 

The attention of the United States Grovemment does not appear 
to have been caUed to these seizures and they were not made the 
subject of diplomatic correspondence between the two governments* 

The first seizure which was called to the attention of the Depart- 
ment of State for redress occurred on May 9, 1823, when the American 
fi shing schooner Charles was seized in Shelbume Harbor by the 
British sloop Argus; and on the facts set forth in the protest filed 
with the Department of State at that time Mr. Adams, the Secretary 
of State, promptly wrote, on June 25, 1823, to the British Minister at 
Washington requesting restitution and indemnity.** The circum- 
stances surrounding this seizure, as reported by the master and crew 
of the American vessel, differed in many respects from those reported 
by the British officer making the seizure, but they all agreed that 
the seizure was made for an offense alleged to have occurred within 
three miles from the shore; and the British report, which alone 
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requires examiaation in the present connection as showing the 
British position at that time, sets forth the particulars of the seissure 
as follows : 

The American fishing schooner Charles, William Stovet, master, 
belonging to York, state of Maine, detained by the Argus at Shel- 
burne on Friday, 9th of May, 1823, for a breach of the act of 59 
Geo. Ill, chapter 38, for the protection of the British fisheries, and 
to enable his Majesty to make regulations respecting the same, 
according to a convention made between his Majesty and the United 
States, 20th October, 1818. The said schooner was found at anchor 
in Shelbume harbor, into which she had not been driven by stress 
of weather or any other fortuitous circumstance. Information had 
been received of this schooner having put into that same harbor on 
the Tuesday previous to the seizure, and anchored below Sandy Point, 
the weather oeing fine and moderate at that time, as well as on the 
day of seizure. She went out on Wednesday and returned again 
on Thursday, where she was found by the Argus on Friday; and 
having remained hovering upon the coast instead of proceeding on 
her fishing voyage, when there was no pretence whatever for her 
putting into port, she was detained.** 

This report was made by the captain of the sloop Argus, which 
made the seizure, and was commtmicated to J^lr. Adams by Mr. 
Addington, the British Chargd at Washington, in his note of October 
12, 1823, with the following explanatory statement: 

By the report of Captain Arabin it appears that the daid schooner 
was found at anchor m Shelbume Harbor, into which she had not 
been driven by stress of weather. From that harbor she had already 
sailed once, after having previously anchored there, and had retutned 
a second time, before she was captured by the Argus, the weather 
being fiue and moderate the whole time. 

It was disclosed in the reports of this case that while the schooner 
diaries was in possession of the British and before she had been 
condemned by judicial proceedings she was used for capturing an 
American vessel, the Dolphin. The particulars of this seizure are 
not reported, as the vessel was released on account of the illegality 
of the use of the Charles for that purpose. ^ 

In June and July, 1824, seven American fishing vessels were seized 
under orders issued by the commander of the British war vessel 
DoUereU, charged with fishing or being at anchor without justifica- 
tion within three miles of the shqres of the Island of Grand Menan. 
These seizures were promptly reported to the Department of State, 
and on September 8, 1824, Mr.. Brent, the Assistant Secretary of 
State, wrote to Mr. Addington, calling them to his attention and 
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requesting indemnity and the prevention of similar interruptions 
in the future." In the ensuing correspondence full statements, which 
had been procured on each side, showing the circumstances of the 
seizures, were exchanged. It will be found that here, as in the earlier 
cases, the British ** and American*^ statements differed widely as to the 
justification for the seizures, but it is unnecessary to examine these 
differences. In the present connection the grounds assigned by Great 
Britain for such seizures are alone of importance as showing the 
acquiesence of Great Britain in the right claimed by American fish- 
ermen of fishing in the Bay of Fundy, beyond three miles from the 
shore. It will be remembered that the orders of the commander of 
the DoUereU, which have already been quoted and under which all 
these seizures were made, authorized seizures only within three miles 
of the shore, and it will be found that in each case Great Britain pro- 
duced carefully prepared evidence to show that the alleged offenses 
for which the seizures were made occurred mthin three miles of the 

The circumstances surrounding these seizures, as set forth in the 
evidence presented on the part of Great Britain, may be briefly 
summarized as follows: 

The Hero and the Pilgrim were seized on June 16, 1824, within 
three miles of the shore, for fishing within one or two miles of the 
shore. On behalf of the vessels it was alleged that they were more 
than three miles from the shore, which was denied by the British 
officers making the seizures.^ 

The Rebecca was seized on July 6, 1824, in Gull Cove, Grand 
Menan, charged with being within three miles of the shore without 
justification. On behalf of the vessel it was alleged that she had 
gone in to procure wood of which she was in need, which was denied 
by the British officers making the seizure.^ 

The William and the Galeon were seized on July 15, 1824, the former 
at anchor in Gull Cove, Grand Menan, and the latter at anchor in 
Beale's Passage, Grand Menan, both charged with being within three 
miles of the shore without justification: On behalf of both vessels 
it was alleged that they had gone in for the purpose of procuring 

a Appendix, p. 334. 
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wood and water of which they were in need, but this was denied by 
the British officers making the seisnre. ** 

The Reindeer and the Ruby were seized on July 6, 1824, at anchor 
in Two Island Harbor, Grand Menan, charged with being* within three 
miles of the shore without justification. On behalf of these vessels 
It was alleged that they had gone in for the purpose of procuring 
wood and water of which they were in need, which was denied by 
the British oflSicers making the seizures.^ 

While the Reindeer and the Ruby were on their way to St. Andrews 
N. S., in charge of a prize crew they were boarded and rescued by 
two American fishing vessels, the Diligence and the Madison, which 
had put out from Eastport, Maine, for that purpose. According to the 
British accounts of this incident, the rescuing party numbered about 
one hundred men with muskets and fixed bayonets, headed by Mr. 
Howard, a captain of the United States militia, and it was asserted 
that as the vessels approached shots were fired at the British crews 
in charge of the seized vessels.^ According to the American account, 
on the other hand, the rescuing party numbered about twenty-five 
in all, twelve on board the Diligence and ten men and two or three 
boys on the Madison, and not a shot was fired until after the boats 
were retaken, when the American colors were hoisted and saluted by 
a discharge of muskets.^ It appears that Mr. Howard, who is referred 
to as the leader in the British reports, was a boy of seventeen or 
eighteen who had never been a captain in the militia but had trained 
a company of boys at Eastport with wooden guns and swords. It is 
further stated in the American reports that the British oflSicer in 
charge of the prize crew went on board the Madison after the rescue 
and drank the health of the rescuing party, saying that ''we were 
good fellows for having retaken them; he took them according to his 
orders but without any provocation and was glad we had got them.'/ « 

The Pilgrim, which, as above noted, was seized on June 16th, escaped 
on the same day by sailing off with the prize crew, but was afterwards 
retaken by the DottereU on August 29th, and on the same day the Madi- 
son, which had taken part in the rescue of the Ruby and the Reindeer, 
was seized by the DottereU on that ground. Both of these seizures 

a Appendix, pp. 339, 342-344, 348, 356-359, 377, 385-392. 
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occiirred in the Bay of Fundy outside of the three miles limit from 
shore, but it is obvious that in the circumstances these seizures have 
no bearing upon the question of the rights of American fishermen 
to fish in the waters where the seizures were made.** 

Three other seizures were made by the DottereU during that season: 
The Seaflower was seized on September 29th at anchor in Kent's 
Island Harbor, Grand Menan, charged with being within three miles 
of the shore without justification. It was asserted on behalf of the 
vessel that she had gone in there for the purpose of shelter and re- 
pairs of which she was in need, but this was denied by the British 
officers making the seizure.^ 

The Rover and the Escape were seized in the latter part of October, 
charged with fishing within three miles of the shore of Grand Menan. 
The distance of these vessels from the shore at the time of the seizure 
seems to have been a matter of dispute, the Americans claiming that 
they were more than three miles from the shore, but in any event 
the seizures were made under the orders above referred to, which 
authorized seizures only within three miles from the shore.*' 

These later seizures were not made the subject of diplomatic cor- 
respondence, for meanwhile Mr. Addington had written to Mr. Adams, 
on October 5, 1824, demanding reparation ''for the act of violence 
perpetrated on persons bearing His Majesty's conimissions'' dimng 
the rescue of the Reindeer and the Ruhy. He wrote: ''whether 
the vessels were legally detained or not, such an act of violence 
will bear no justification. If individuals are permitted to expound 
the stipulations and treaties for themselves, with arms in their 
hands, the preservation of harmony and good understanding be- 
tween nations can no longer be hoped for.''*^ No response was made 
to this note, and the correspondence on this subject was not carried 
further. 

No further seizures appear to have been made until the year 1838, 
when different conditions prevailed which require separate consid- 
eration. 

o Appendix, pp. 350, 351, 362, 369-371. c Appendix, pp. 361, 377. 
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PERIOD FROM 1836 TO 1841. 

Nova Scotia Hovering Act. 

The Legislature of the Province of Nova Scotia adopted, early ia 
the year 1836, a joint address to His Majesty King William IV, 
reciting: 

That, by the Statute of the Imperial Parliament, passed in the 59th 

?ear of the Reign of our late Most Gracious Sovereign George the 
'bird, power was given to His Majesty, by and with the advice of His 
Privy Council, by any order or orders in Council to be from time to 
time made for that purpose, to make such Regulations and give such 
Directions, as may be necessary to prevent Fishermen of the United 
States from taking, drying or curing Fish, in the Bays or Harbors of 
His Majesty's Dominions in America, or in any other manner what- 
ever abusing the privileges by the Treaty and Act of the Imperial 
Parlianient reserved to them. 

That, as no such Order in Council has passed, it may be presumed 
that it may be extremely difficult for Your Majesty's Council to 
submit such Order for Your Majesty's consideration, as may be best 
adapted to meet the exigencies of the case in all Your Majesty^s 
Dominions in America. That your Majesty's subjects in this Prov- 
ince have experienced great inconvenience and loss in this branch of 
Industry, by Foreign mterference — and the Province is injuriously 
affected by the Illicit Trade carried on by Vessels ostensibly engaged 
in the Fisheries, who hover on the Coast, and, in many cases, combine 
Trade with the Fisherj^ — a traffic, prejudicial alike to the Revenue — 
the importation of British Manufactures — the honest Trader, and the 
political and moral sentiments, habits and manners, of the people. 

To prevent the continuance and extension of such evils, the Legis- 
lature of this Your Majesty's loyal Province of Nova-Scotia, have 
embodied in an Act such Regulations and Restrictions as they con- 
ceive will most effectually prevent such interference in the Fishery, 
and the Illicit Trade connected with it, — and, thereby secure the 
Rights and Privileges recognized by the Treaty, and intended to be 
guarded by the Statute." 

The act, to which reference is made in the above address, was 
passed by the Legislature of Nova Scotia on March 12, 1836 (6 Wm. 
IV. Chap. 8) and is entitled: 

AN ACT Relating to the fisheries, and for the prevention of illicit 
trade in the province of Nova Scotia and the coasts and harbors 
thereof.^ 

This act provides in part as follows : 

Whereas, by the convention made between his late Majesty, King 
George the Tmrd, and the United States of America, aignea at London 
on the twentieth day of October, in the year of our Lord one thousand 
eight hundred and eighteen, and the statute made and passed in the 

^Appendix, pp. 1040-1041. ^Appendix, p. 119. 
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Parliament of Great Britain in the fifty-ninth year of the reign of his 
late Majesty, King George the Third, all foreign ships, vessels or boats, 
or any ships, vessel or iDoat, other than such as shall be navigated 
according to the laws of the United Kingdom of Great Britain and 
Ireland, found fishing, or to have been &hing, or preparing to fish 
within certain distances of any coasts, bays, creeks or harbors what- 
ever, in any part of his Majesty^s dominions in America, not included 
within the limits specified in the first article of the said convention, 
are liable to seizure : 

Whereas the United States did, by the said Convention, renounce 
forever any liberty enjoyed or claimed by the inhabitants thereof to 
take, dry or cure fish on or within three marine miles of anj of the 
coasts, bays, creeks or harbors of his Britannic Majesty's dominions in 
America not included within the above mentioned limits; Provided, 
however, that the American fishermen should be admitted to enter 
such bays or harbours for the purpose of shelter, and of repairing 
damages therein, of purchasing wood and of obtaining water, and for 
no other purpose whatever, but under such restrictions as might be 
necessary to prevent their taking, drying or curing fish therein, or in 
any other manner whatever abusing the privileges thereby reserved 
to them; and whereas no rules or regulations have been made for such 
purpose, and the interests of the inhabitants of this province are 
materially impaired; and whereas the said act does not designate the 

Eersons who are to make such seizure as aforesaid, and it frequentlv 
appens that persons found within the distance of the coasts aforesaid, 
inmnging the articles of the convention aforesaid, and the enactments 
of the statute aforesaid, on being taken possession of, profess to have 
come within said limits for the purpose of shelter, and repairing 
damages therein, or to purchase wood and obtain water, by which the 
law is evaded, and the vessels and cargoes escape confiscation, although 
the cargoes may be evidently intended to be smuggled into this 
province, and the fishery carried on contrary to said convention and 
statute. 

I. Be it therefore enacted by the Lieutenant Governor, Council and 
Assembly, That from and after the passage of this act, it shall be 
lawful for the officers of his Majesty^s customs, the officers of impost 
and excise, the sheriffs and magistrates throughout the province, and 
any person holding a commission for that purpose from his excellency 
the Liieutenant Governor, for the time being, to go on board any ship, 
vessel or boat, within any port, bay, creek or harbor in this province; 
and also, to go on board of any ship, vessel or boat, hovering within 
three marine miles of any of the coasts, bays, creeks or harbors thereof, 
and in either case freely to stay on board such ship, vessel or boat, as 
long as she shall remam within such port or distance; and if any such 
ship, vessel or boat be bound elsewhere, and shall continue so hovering 
for the space of twenty-four hours after the master shall have been 
required to depart, it shall be lawful for any of the above enumerated 
officers or persons to bring such ship, vessel or boat into port, and to 
search and examine her cargo, and to examine the master on oath 
touching the cargo and voyage, and if there be any goods on board 
prohil»ted to be imported into the province, such smp, vessel or boat, 
and the cargo laden on board thereof, shall be forfeited; and if the 
said ship, vessel or boat shall be foreign, and not navigated according 
to the laws of Great Britain and Ireland, and shall have been found 
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fishing or preparing to fish, or to have been fishing within such distance 
of such coasts, bays, creeks or harbors of this province, such ship,, 
vessel or boat, and their respective cargoes, shall be forfeited; and if 
the master, or person in command thereof, shall not truly answer the 
questions which shall be demanded of him in such examination, he 
snail forfeit the sum of one hundred pounds.^ 

It will be observed that the preamble of the act recites as reasons 
for its adoption that no rules or regulations had been made un4er 
the third section of the British Act of June 14, 1819, heretofore 
quoted, and that *Hhe said act does not designate the persons who 
are to make such seizure as aforesaid." In these two respects, the 
situation under the old act was changed by the new act so far as the 
coasts of Nova Scotia were concerned. 

The first section of the act designates the persons authorized to 
carry out its provisions and -relates to the treatment and seizure of 
foreign vessels in waters wherein the liberty of fishing was renounced 
by the United States under the treaty, and in the treatment of such 
vessels a notable distinction is drawn between vessels *' within any 
port, bay, creek or harbor in this province'' and vessels ''hovering 
within three marine miles of any of the coasts, bays, creeks or har- 
bors thereof." Although in either of these cases the persons desig- 
nated to carry out the provisions of the act may board such vessel 
and freely stay on board '' as long as she shall remain within such port 
or distance," it is provided in the case of the vessels found hovering 
that if they "be bound elsewhere, and shall continue so hovering for 
the space of twenty-four hours after the master shall have been re- 
quired to depart, it shall be lawful for any of the above enumerated 
officers or persons to bring such ship, vessel or boat into port, and 
to search and examine her cargo, and to examine the master on oath 
touching the cargo and voyage, and if there be any goods on. board 
prohibited to be imported into the province, such ship, vessel or boat, 
and the cargo laden on board thereof, shall be forfeited." In the 
case, however, of vessels found within a port, bay, creek or harbor, 
such provisions do not apply, and the seizure of such vessels was 
authorized only under the general provision authorizing the seizure 
of foreign vessels not navigated according to the laws of Great Britain 
and Ireland ''found fishing or preparing to fish, or to have been 
fishing" within three marine miles of such coasts, bays, creeks or 
harbors. 

a Appendix, pp. 119, 120. 
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The remaining sections of the act, from II to XVII inclusive, 
relate to judicial proceedings after seizure. 

Sections II to VII direct the course to be taken in such proceedings 
-i-"' by the courts and the government representatives and do not require 
special consideration here, further than to note the exceedingly sig- 
nificant provision in section IV giving the ofl&cer making the seizure 
half of the proceeds resulting from the condemnation and sale of the 
vessel seized. 

Sections VIII to XVII relate to the rights of the claimants in such 
proceedings and impose upon them the most unusual and extra- 
ordinary disabilities. 

Section VIII provides that in any dispute as to the legality of a 
seizure the burden of proof shall lie on the owner or claimant, so that 
the mere fact of seizure is made prima fade evidence that the vessel 
seized had committed an offense under the law. 

Section X provides that no person may enter a claim for anything 
seized until he has given security in a penalty not exceeding sixty 
pounds for costs and in default of such security the vessel seized shall 
be adjudged forfeited and condemned. 

Section XI provides, among other things, that no evidence can be 
produced by a claimant in a proceeding against the officer or person 
making the seizure unless notice of such evidence is given to such 
officer or person in writing thirty days before the writ, under which 
the proceedings are taken, is sued out against such officer or person, 
and, unless it is proved at the trial that the notice containing this 
and certain other information has been so served, judgment must be 
awarded against the claimant. 

Section XII provides that every such action must be brought 
within three months after the cause thereof, and that if the claimant 
is nonsuited or judgment is awarded against him the defendant shall 
receive treble costs. 

Section XIII provides that in any case where the judge or court 
grants a certificate of probable cause of seizure the claimant shall 
not be entitled to costs even if a verdict is found in his favor for 
the recovery of the vessel seized, nor shall the officer or person 
making the seizure be sued or prosecuted on account of such 
seizure; and in any case where a verdict is given against the 
defendant the claimant, in addition to recovering the thing seized, 



86 CASE OF THE UNITED STATES. 

shall not be entitled to more than two pence damages, nor shall the 
defendant in any case be fined more than one shilling. 

Section XIV provides that if the person making the seizure tenders 
amends to the claimant such tender may be pleaded in bar to any 
action; and if the jury finds the amends tendered sufl&cient, they 
shall give a verdict for the defendant and the defendant shall be 
entitled to costs. 

Section XV provides that if the judge or court shall certify tha^ 
the defendant acted upon probable cause the plaintiff shall not be 
entitled to more than two pence damages or to any costs. 

Sections XVI and XVII fix the periods within which actions must 
be brought and appeals taken. 

The purpose of these provisions of the act would seem to have been 
to deprive the owners of American vessels seized under it of the 
usual fair and impartial treatment, which is generally extended 
equally to all parties in courts of justice, and to discourage 
American fishermen from attempting to secure justice by judicial 
proceedings in that province. As these provisions of the act will 
speak for themselves they do not require further comment here. 
Attention is called, however, to the statements as to the effects of 
this act in a letter of June 15, 1839, from United States Consul 
Morrow to Lieutenant Governor Campbell <* and in a letter of 
December 29, 1839, from Lieutenant Paine to Secretary of State 
Forsyth,^ and it may be added that in almost every case of the con- 
demnation of an American fishing vessel under this law such con^ 
demnation was obtained by default. 

The final section of the act is as follows: 

XVIII. And be it further enacted, That this act shall not go into 
force or be of any effect until His Majesty's assent shall be signified 
thereto, and an order made by his Majesty, in council that the clauses 
and provisions of this act shall be the rules, regulations and restric- 
tions respecting the fisheries on the coasts, bays, creeks or harbors 
of the province of Nova Scotia.^ 

An order made by His Majesty in Council to the efi'ect proposed 
in this section was adopted on July 6, 1836.^ By such order m 
coimcil, therefore, the provisions of the act were adopted as ''the 
rules, regulations and restrictions respecting the fisheries on the 
coasts, bays, creeks or harbors of the province of Nova Scotia." 

« Appendix, p. 416. c Appendix, p. 123, 
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So far as these so-called rules, regulations, and restrictions are 
concerned, it will be remembered that the only authority found in 
the treaty for imposing any restrictions upon American fishermen 
is found in the last part of the renunciatory clause where provision 
is made for imposing in the waters wherein the liberty of fishing is 
renounced by the treaty ^'such restrictions as may be necessary to 
prevent them from taking, drying or curing fish therein, or in any 
other manner whatever abusing the privileges hereby reserved to 
them/' It will also be remembered that under the treaty the Ameri- 
can fishing vessels have the right of entering, for four specified pur- 
poses, the bays and harbors on the coasts where the right of fishing 
was renounced. 

The act above referred to was in force until 1851, when it was 
substantially re-enacted by chapter 94 of the Nova Scotia Revised 
Statutes of that year.* 

In the province of Prince Edward Island, an act was adopted on 
April 15, 1843, similar in all its essential features to the Nova Scotia 
act of 1836, but no attempt was ever made to enforce this act against 
American fishermen.*^ 

In the province of New Brunswick, an act was adopted on May 3, 
1853, which closely follows the provisions of the Nova Scotia act of 
1836.« 

These acts were all superseded by the act of the Dominion of 
Canada passed May 22, 1868, entitled ''An act respecting fishing by 
foreign vessels. '^<^ 

This entire series of acts grew out of the Nova Scotia act of 1836 
on which they were modelled and, so far as they have any relation 
to the fisheries article of the treaty of 1818, it will be found that all 
the questions presented by them were discussed in the diplomatic 
correspondence between the United States and Great Britain follow- 
ing the objections raised in 1841 by the United States against the 
treatment to which American vessels were subjected by Nova Scotia 
under the provisions of the act of 1836, which correspondence is 
herein elsewhere reviewed. 

It may be noted in passing, however, that section one of the act of 
the Dominion of Canada of May 22, 1868, authorized the Governor 
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General to grant to foreign vessels a license for a period not exceed- 
ing one year ''to fish for or take, dry or cure any fish of any kind 
whatever, in British waters, within three marine miles of any of the 
coasts, bays, creeks or harbors wliatever, of Canada, not included 
within the limits specified and described in the first article" of the 
treaty of 1818. This provision for Hcenses will be considered in 
reviewing the period following the date of this act. 

The act was further amended by the acts of May 12 and April 
14, 1870, but no material change was made in the original act so far 
as it relates to the questions presented in this Case imtil 1886 when 
an amendment was adopted on November 26th of that year author- 
izing, for the first time, the search and seizure of vessels ''being 
within any harbor of Canada," in case such vessel "has entered such 
waters for any purpose not permitted by treaty or convention, or by 
any law of the United Kingdom or of Canada for the time being in 
force." 

All the Newfoundland legislation with respect to the fisheries 
which was in force at this time or adopted later contained a proviso 
that nothing therein should affect the rights and privileges granted 
by treaty, and so far as the rights of American fishermen under the 
treaty of 1818 are concerned no attempt was made to apply such 
legislation to them until a very recent period. Such legislation will 
be reviewed in its appropriate place. 

United States Treasury Circular of January 21 ^ 18S6. 

A note was written by the British Charg6 at Washington to Mr. 
Forsyth, the Secretary of State, on January 6, 1836, caUing his 
attention to complaints which had been preferred by the officers of 
customs at Quebec and Gasp6 against fishermen of the United States 
"for encroaching on the Hmits of the British fisheries carried on in 
the river and gulf of St. Lawrence."^ An examination of the com- 
plaints referred to, which were enclosed with this note, will show 
that the only actual encroachments specified in such complaints are 
those set forth as follows: 

On a recent voyage in the custom-house boat, down the bay of 
Gasp6, I met three large schooners fishing for mackerel between 
the shores and the fishing barges, not two miles from land, and 
remonstrated with the master of one (the Bethel^ of Provincetown.) 
They were all in the act of fishing, and although I advised the said 

o Appendix, p. 407. 
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master to go off, he declined doing so, offering nothing in vindica- 
tion but scurrilous contempt, and my means were inadequate to 
enforce any measures of redress.* 

The Secretary of State repUed to the British Chargfi, on January 18, 

1836, stating that although the case of the schooner Bethel was the 

only encroachment specifically mentioned — 

the President, desirous of avoiding just ground of complaint on the 
part of the British government on this subject, and preventing the 
injury which might result to American fishermen from trespassing 
on the acknowledged British fishing grounds, has, without waiting 
for an examination of the general complaint, or into that respecting 
the Bethel, directed the Secretary of the Treasurv to instruct the cot 
lectors to inform the masters, owners, and others engaged in the 
fisheries, that complaints have been made, and to enjoin upon 
those persons a stnct observance of the Umits assigned for taking, 
drying, and curing fish by the American fishermen, under the con- 
vention of 1818. '^ 

Pursuant to the direction of the President as above stated, the 
Secretary of the Treasury issued, under date of January 21, 1836, 
the following circular letter of instructions: 

Representations have been made to our government through the 
charg6 d'affaires of his Britannic Majesty, of encroachments by the 
American fishermen upon the fishing-grounds secured exclusively 
to British fishermen hj the convention between the United States 
and Great Britain, bearing date the 20th day of October, 1818. 

The President, being desirous of avoiding any just cause of dis- 
satisfaction on the part of the British government on this subject, 
and with a view of preventing the injury which might result to the 
American fishermen from trespassing upon the acknowledged British 
fishing-grounds, directs that you will inform the masters, owners, 
and others employed in the fisheries in your district, of the foregoing 
complaints; and that they be enjoined to observe strictly the hmits 
assigned for taking, drying, and curing fish, by the fishermen of the 
United States, under the convention before stated. 

In order that persons engaged in the fisheries may be furnished 
with the necessary information, the first article of the convention, 
containing the provision upon this subject, is annexed to this 
circular.*^ 

Seizures in 1838-18 40. 

The only seizures of American fishing vessels which occurred 
during the period from 1836 to 1840 were made on the Nova 
Scotia coast in the years 1838, 1839, and 1840 under the Nova Scotia 
Act of 1836. It has already been shown that the only part of the 
treaty to which the provisions of this act related was the renuncia- 
tory clause, including the provision in respect of restrictions at the 
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end of that clause; and it will be found upon an examination of the 
circumstances surrounding these seizures that they were all made 
for offenses alleged to have occurred under this clause of the treaty 
and within three marine miles of the shore. 

In 1838 two vessels are reported to have been seized: the 
Hero and the Combine, • The former was seized in June of that year 
at Turney^s Cove, Gut of Canso and the latter in November, about 
three quarters of a mile from the western shore of the Gut of Canso.*^ 

In 1839 ten vessels were seized: the Harty the Magnolia and the 
Independencej seized in May in Tusket Island Harbor; the Java, 
seized in June in Beaver Island Harbor; the Eliza, the BatteUe, the 
Hyder Ally and the Mayflower, seized in June at Beaver Harbor; 
and the Charles, seized at Canso.'' 

As the result of an inquiry made on the part of the United States 
the Assistant Secretary of State, Mr. Vail, wrote to Mr. Fox, the 
British Charg6 at Washington, on July 10, 1839, communicating to 
him information received by the Department showing that '^some, 
at least, of those seizures were made for causes of a trivial character, 
and with a rigor not called for by circumstances,'' and he stated that 
his object in sending this communication was 

to invoke your good offices in calling the attention of Her Majesty's 
provincial authorities to the ruinous consequences of those seizures 
to our fishermen, whatever may be the issue of the legal proceedings 
founded upon them, and to the consequent expediency or ^eat cau- 
tion and forbearance in future, in order that American citizens, not 
manifestly encroaching upon British rights, be not subjected to inter- 
ruption in the lawful pursuit of their profession.*^ 

On August 14 th of the same year Mr. Vail made a report to the Presi- 
dent, in obedience to his direction requiring him to report, among 
other things, the seizure of American fishing vessels on the coast of 
Nova Scotia and ^Hhe nature and circumstances of the cases which 
have been presented to this government by our citizens as infractioijis 
of right on the part of the British authorities.'' In this report, after 
referring to a statement made on June 18, 1839, by the United States 
Consular Agent at Yarmouth,*^ as containing the most detailed infor- 
mation in possession of the Department in relation to the '*natiu:e 
and circumstances of the cases," Mr. Vail says: 
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According to that statement, the Independence is alleged to have 
anchored in the Tusket islands, and, while there, hired her nets to an 
English fisherman, for the pm'pose of taking fish on shares. The 
crew state that they were forced to anchor there by stress of weather; 
and that their nets had been lent, and not hired, for which they had 
received a few herrings. 

The Magnolia is charged with having been engaged in fishing while 
at anchor in the Tusket islands, and with the fact having been ac- 
knowledged by the crew. This is denied; and the reason alleged for 
anchoring within British grounds is, want of shelter, wood and water. 

The charge against the Java, of having been engaged in taking 
fish in the Tusket islands, is admitted by the master. 

Against the Hart is alleged that her crew were se6n cleaning fish on 
board, while at anchor in the islands, and that her master had ac- 
knowledged that he had procured a quantity of herrings. The taking 
of fish is denied; and the fact of the crew naving been seen cleaning 
fish is explained by stating that two barrels or herrings had been 
received from a British fisherman in recompense of services rendered. 

On the 20th of July, a letter from the consul of the United States 
at Halifax, dated the 27th of June, was received at this depart- 
ment, informing it of the seizure of the four vessels above referred 
to, and of seven others, viz: the ^^ Shetland,^ ^ seized at Whitehead, near 
Canso; the ^^ CTiarleSj^^ at Canso; the ^^ Mayflower,''^ and a schooner, 
name unknown, at Guysborough; the ^^BatteUe,'^ ^^Hyder AUy/' and 
^^ Eliza j^^ at Beaver harbor. 

The ^^ Shetland^ ^ was seized on the ground of the master having 
sold to a lad who came on board, while the vessel lay at anchor in the 
harbor of Whitehead, whither she had been forced by stormy weather, 
a pair of oil-cloth trousers, and small q^uantities of tea and tobacco. 
The master states that in doing so he yielded to the importimities of 
the lad, whom he believes to have been sent purposely to entrap him 
into an attempt at smuggling. He denies having caught fish within 
British limits. 

With the exception of the ^^ Eliza j'^ which was likewise compelled 
to make a harbor by bad weather, and the crew of which deny having 
taken fish within the British limits, or having sold or bartered any 
articles whatever, the particulars of the cases are not given; but in 
commimications addressed by the consul to the Lieutenant Governor 
of Nova Scotia, asking his interference in behalf of the owners of the 
seized vessels, he urges the exercise of indulgence and mercy, on the 
^ound that some or the sufferers had only erred in a slight degree 
either from ignorance or temptation, and without intention to violate 
regulations, of the existence of which they might, perhaps, never 
have heard.^ 

In closing his report on these seizures, Mr. Vail sums up the situa- 
tion as follows: 

From these statements it will appear that the only cases of seiziure 
of which anything is known at the department, not being made on 
the coasts of Newfoimdland or Labrador occurred at places in which, 

o Appendix, p. 438. 
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under the convention of 1818. the United States had forever re- 
nounced the right of their vessels to take, dry and cure fish; retaining 
only the privilege of entering them for the purposes of shelter, repairs, 
purchasing wood and obtaining water, and no other. In the absence 
of information of a. character sufficiently precise to ascertain either, 
on the one side, the real motives which carried the American vessels 
into British harbors, or, on the other, the reasons which induced their 
seizure hj British authorities, the department is unable to state 
whether, m the cases under consideration, there has been any flagrant 
infraction of the existing treaty stipulations. The presimiption is, 
that if, on the part of citizens of the United States, tnere has been a 
want of caution or care in the strict observance of those stipulations, 
there has been, on the other hand, an equal disregard of their spirit, 
and of the friendly relations which they were intended to promote 
and perpetuate, in the haste and indiscriminate rigor with wnich the 
British authorities have acted.** 

The grounds assigned for the seiziure of the Mayflower , Battdie and 
Hyder Ally are set forth in a report made by the Advocate General 
of Nova Scotia on Jime 20, 1839, as follows: 

The three American schooner^ seized at Beaver harbor, by Mr. 
Darby, have been proceeded against by me as advocate general, and 
the examination duly taken; whereby it appears that the crews of 
two of them had actually fished with set nets in that harbor, and 
had taken fish on board therefrom on the night before the seizure; 
and this evidence is confirmed by the mate of one of those vessels, 
an American subject. In the case of the third, which is one of those 
noticed by Mr. Morrow, the evidence at present is not so conclusive.* 

In addition to the vessels mentioned in Mr. Vail's report several 
other American fishing vessels appear to have been subjected to 
interference and detention on the Nova Scotia coast during the 
year 1839; but as these were afterwards released, they do not require 
more than passing mention here, with two exceptions, the Charles and 
the Amazon, The Charles was seized in June, 1839, at Canso, 
although the alleged offense apparently occurred at the Magdalen 
Islands, which were outside of the jurisdiction of Nova Scotia. It is 
reported in a letter to the Secretary of State from the United States 
Collector at Frenchman's Bay, dated July 15, 1839, that ''the only 
pretense for this seizure was that the schooner was under cod-fishing 
license and had on board herrings ".*^ After being detained for about 
nineteen days she was discharged without any expenses under 
instructions for her release from the Attorney General of the prov- 
ince.^ 
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The Amazon was seized in July, 1839, at the Gut of Canso, by the 
Collector of Light Dues. The facts surrounding the seizure as set 
forth in an affidavit sworn to by the master and crew of the vessel 
before the United States Consul at Pictou, Nova Scotia, were — 

that the said vessel arrived at the Gut of Canso on the 4th day of 
July last, and came to anchor there at Steep Creek cove, for the pur- 
pose of procuring wood and water; that, on the next day, said appear- 
ers took on board said vessel two barrels of water, and two cords of 
wood; that, thereafter, said vessel remained at anchor there until the 
morning of Sunday, (the 7th,) on account of the weather being so 
very foggjr that at no time during the said period could appearers 
discern objects at a distance of thirty or forty yards; that, on the 
morning of the said 7th, one Duncan McMillan came on board and 
seized tne said vessel, and turned all the said appearers, except the 
master, on shore in a destitute condition; and the said appearers do 
severallv most solemnly declare that there were no articles on board 
the saia vessel when she left Gloucester aforesaid, but such as are 
usual and necessary for such voyages.^ 

After being detained about two weeks she was released under an 
order from the Attorney General of the province in which he states: 
"I cannot see any just ground for her longer detention".^ 

Several seizures of American vessels other than fishing vessels are 
reported to have been made on the Nova Scotia coast, which stand 
on a different footing from those above mentioned. The seizures 
referred to were apparently made for the purpose of enforcing the 
payment of Ught dues by American trading vessels passing through 
the Gut of Canso. Inasmuch as such seizures involve the question 
of the right of innocent passage through the Gut of Canso which, 
by express stipulation, is excluded from the questions submitted 
in this Case, it is unnecessary to review here the circumstances 
surrounding them. The only question presented for decision in this 
Case with respect to the imposition of light dues on this portion of 
the coast relates to the imposition of such dues on American fishing 
vessels exercising their treaty right of entering bays or harbors for 
shelter, repairs, wood or water, and it will be perceived that this 
question differs from that presented by the seizures above considered 
in that such vessels were not exercising a treaty right. 

o Appendix, p. 445. 6 Appendix, p. 446. 
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In the year 1840 a number of American vessels are reported to 
have been seized on the Nova Scotia coast, chained with offenses 
under the Act of 1836 alleged to have been committed within three 
miles of the shore, all of which vessels, however, appear to have been 
released, except two : the Ocean and the Ahm, These two with one 
other, the PaUds, which was afterwards released, were the only cases 
reported to the Department of State at that time for diplomatic 
intervention. 

According to the reports made by the United States Consul, the 
circumstances surrounding these three last mentioned seizures were 
briefly as follows: 

The PaUas was seized on the 4th of August off the Highlands of 
Chetecam on the northwestern side of the Island of Cape Breton for 
fishing within three miles of the shore, it being assumed by the oflScer 
making the seizure that she was within that distance. The captain 
and crew, however, maintained that they were considerably more 
than a league from the shore, most of them estimating the distance 
to be four miles, and they denied that they had taken any fish within 
three miles of the shore.^ The Pallas was released, but not until the 
<;aptain had been subjected to heavy expenses. '^ 

The Ocean was seized on August 31st while at anchor off Cheticamp 
Harbor, abreast of Friar Head, charged with fishing within two miles 
of the shore. Here again there was a dispute as to the distance of 
the vessel from shore, the master contending that she was six or 
seven miles distant therefrom and charging the officer who made the 
seizure with being drunk at the time and unable to judge the distance. 
Apparently the only fishing that had been done was by the cook who 
caught two mackerel and a cod-fish for the crew's breakfast. " 

The Alms was seized on September 11th, while lying to, about two 
miles from land, where she had run in for shelter. She was charged 
with having been fishing there, although the captain maintained that 
no fish had been caught nearer the shore than seven miles. ^ 
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The situation in ISJfi. 

It appears, therefore, from the foregoing review of the seizures made 
during this period that of the great number of American fishing 
vessels resorting annually to the Bay of Fundy and to other bays 
along the coast of Nova Scotia the only vessels seized for fishing in 
alleged violation of the treaty were those charged with fishing within 
three miles from the shore; and it will be perceived that in enforcing 
the Nova Scotia Act of 1836, as was the case under the British Act 
of 1819, the provisions relating to bays, as interpreted by the seizures 
made under them, were not regarded as authorizing seizures for 
fishing in bays except within three miles of the shore. 

It must further be noted in this connection that all the seizures 
above reviewed were made under orders for the strict enforcement 
of the laws enacted for the purpose of protecting to the. fullest 
extent the British fishing rights under the treaty of 1818 on the 
coasts where the United States had renounced the liberty of taking 
fish. 

Such was the situation up to the end of the year 1839 when a 
hitherto unheard of interpretation of the treaty was proposed by 
Nova Scotia. 

The desire of driving American fishermen away from their coasts 
altogether, and the opportunity of securing half the profits from 
seizures under the act of 1836 offered every inducement to the people 
of Nova Scotia for searching the treaty for some new meaning favor- 
able to their purposes, and although it had never before been as- 
serted, even as a possible interpretation of the renunciatory clause 
of the treaty, that American fishermen were not at liberty to fish 
in bays, as elsewhere on the coast, up to within three marine miles 
of the shore, such an interpretation was evolved and began to be 
advocated at this time. This new interpretation was not qflBcially 
communicated to the United States by Great Britain until several 
years later, but rumors of its purpose and effect soon reached the 
United States, as will appear. 

The situation at this time is presented with clearness and the 
developments to be expected in the near future are predicted with 
great foresight in a report made by Lieutenant Paine of the United 
States Navy under date of December 29, 1839, following an investi- 
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gation made by him under the direction of the Secretary of State, 
from which report the following extract is taken: 

I visited the seat of government of Nova Scotia, and that of Prince 
Edward's Island, and St. John's, the principal city of New Bruns- 
wick, where I communicated with the principal government officers, 
with our consuls, with Admiral Sir Thomas Harvey, and the com- 
mander of the British vessels of war with whom I met; as also with 
the collectors of Portland and Eastport, Maine, and such other per- 
sons as from their situations seemed qualified to impart information 
on the questions arising. 

I had believed the vessels seized had been generally guilty of sys- 
tematic violation of the revenue laws; but I was soon led to suspect 
that this was not the cause, so much as a pretence, for seizing. 

A vessel once seized must be condemned, unless released as a 
favor; because the owners will not claim her under the present laws 
of Nova Scotia, where the only seizures have taken place. 

The questions on which dispute may arise, are — 

1st. The meaning of the word hay, in the convention of 1818, 
where the Americans relinquish the rights before claimed or exer- 
cised, of fishing in or upon any of the coasts, bays,&c., of her Britannic 
Majesty's provinces, not before described, nearer than three miles. 

The autnorities of Nova Scotia seem to claim a right to exclude 
Americans from aU bays, including those large seas such as the Bav 
of Fundv and the Bay of Chaleurs; and also to draw a line from head- 
land to neadland; the Americans not to approach within three miles 
of this line. 

The fishermen, on the contrary, believe they have a right to work 
anywhere, if not nearer than three miles to the land. 

The orders of Admiral Sir Thomas Harvey, as he informed me, 
are only to prevent their fishing nearer than three miles. 

According to this construction, Americans may fish in the Bay 
of Fundy, Bay of Chaleurs, and the Bay of Miramichi; while their 
right would be doubtful in Chedabucto Bay, and they would be pro- 
hibited in the other bays of Nova Scotia. 

On that part of the coast of Newfoundland where the right of 
fishing is relinquished, there are several bays in which fisheries may 
be prosecuted at three or more miles from the land. 

On that part of the coast of Newfoundland where the right of 
taking and curing fish is secured by the convention of 1818, it is 
to be feared that troubles may arise with the French, who assume 
an excl^jsive right, and who have gone so far as to drive oflf even 
English fishermen. 

The right of fishing on the shores of the Magdalen islands, though 
sometimes questioned, seems so secured by tne convention of 1818 
that I think it unnecessary to lengthen this communication by fur- 
ther discussing it. 

2d. The right of resorting to ports for shelter, and to procure 
wood and water. The provincial authorities claim a right to exclude 
vessels, unless in actual distress; and the subordinates, as well as 
the naval forces of her Majesty, warn, as they term it, vessels to 
depart, or order them to get under weigh and leave a harbor when they 
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suppose a vessel has lain a reasonable time; but this is often done 
without examining or knowing much of the circumstances under 
which the vessel entered, or how long she has been in port. 

The English men-of-war also endorse the papers of the fishermen as 
if they had violated the blockade, or committed some other illegal act. 

The fishermen claim a right, under the convention, to resort to 
the ports for shelter whenever from rough weather, calms or fogs, 
they cannot prosecute, without risk or inconvenience, their labors 
at sea; and the navigation on some parts of the coast is, on account 
of the extraordmary tides, as perilous in calms and fogs as in rough 
weather. 

The Nova Scotia courts would exact that American fishermen 
shall have been supplied, on leaving home, with wood and water 
for the cruise; but the Americans beheve they can, by the terms 
of the convention, resort to the ports to procure wood and water 
at their convenience during the cruise; and they do not, on account 
of the inconvenience, as well as the high price, take on board either 
water-casks or wood for the whole cruise. 

If the grounds assumed by the British provincial authorities be 
carried out, it will be in their power to drive the Americans from those 
parts of the coast where are some of the most valuable fisheries; 
whereas, if the ground maintained by the Americans be admitted, 
it will be difficult to prevent their procuring articles of convenience, 
and particularly bait; from which they are precluded by the conven- 
tion, and which a party in the provinces seems resolved to prevent. 

The questions will, I doubt not, ere long be brought to a crisis; 
and it seems probable that the vexatious course pursued towards 
the fishermen, with the object of fostering their own at the expense 
of our fisheries, and the care taken by the French to protect and 
encourage theirs, will tend to injure, perhaps destroy those of this 
country; a result to be deprecated m connexion with the navy, 
for there is no branch of commerce which supplies so large a portion 
of hardy and efficient seamen. 

Although several of the vessels seized by authority of the province 
of Nova Scotia were afterwards released, the great expense mcurred 
and the time they were detained made the injury to the owners 
nearly equal to a total loss. 

The person who made the most of these seizures, (a Mr. Darby, 
who commands a chebacco boat, with ten or twelve men armed 
with muskets) is prompted, as well by his interest as by a certainty 
of impunity, to seize all he can find. 

The law of this province, entitled William IV., chap, viii, 1836, 
which seems solely intended to persecute our fishermen, could only 
have been approved by orders in council through an oversight. 

It is not possible that Great Britain intends, when the property 
of citizens or a nation in amity is seized on false pretences, or with no 

{)retence, to force the lawful owner to give heavy bonds, liable to be 
orfeited, in addition to vessel and cargo, before he can claim his 
property. 

To give a month's notice to the seizing officer; the notice to con- 
tain every thing intended to be proved against him, before a suit 
can be instituted; and, again, to prove that the notice has been given: 

1234—09 7 
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To force the owner to bring his action or claim within three 
months — one of which is expended in thus giving notice, and the other 
two jnaj well expire, owing to the infrequency and uncertainty of 
communications, before the distant owner can transfer funds and 
give the requisite bonds to precede his suit, or lay claim to his ille- 
gally seized property, which property will thus be condemned by 
default : 

To force the owner, if he cannot prove the illegality of the seizure, 
to pay treble costs: 

To screen the officer seizing, by providing that, if the judge shall 
say there was probable cause, he shall be liable to no prosecution; 
the plaintiff only entitled to 2d. damages; the defendant only liable 
to costs. 

The whole of this act, and the proceedings on the subject, as 
detailed in the journals of the assembly, display an unfriendly dis- 
position towards Americans, or rather a determination to quarrel 
or drive them from the exercise of rights secured by solemn treaty. 

The injustice and annoyance suflFered bj the fishermen have so 
irritated them, that there is ground to believe that violence will be 
resorted to, unless some understanding be had before the next 
season." 



PEBIOD FROM 1841 TO 1864. 

Controversy arising from Nova Scotia^ s proposed interpretation of the 
renunciatory clause of tJie treaty. 

As has been shown in reviewing the treatment of American fisher- 
men by the Province of Nova Scotia up to this time, their treaty 
right of entering the bays and harbors on the Nova Scotia coast for 
shelter, repairs, wood, and water had been unwarrantably interfered 
with, and in effect destroyed by the indiscriminate seizure of their 
vessels by the provincial authorities for trivial offences alleged to 
have been committed within three miles of the shore in violation of 
the so-called '' rules, regulations and restrictions respecting the 
fisheries on the coasts, bays, creeks or harbors of the Province of 
Nova Scotia" established under the Act of 1836. Not content, how- 
ever, with their efforts to prevent the American fishermen from exer- 
cising the treaty right referred to, the provincial authorities pro- 
ceeded to devise a new and far reaching interpretation of the renun- 
ciatory clause of the treaty in order if possible to deprive the American 

o Appendix, pp. 451-453. 
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fishermen of their right of fishing in the outer portions of the great 
bays or indentations of the Nova Scotia coast, in which the American 
fishermen had always claimed and exercised the right of fishing 
beyond the Hmit of three miles from the shore. The United States 
had never regarded the great bays or indentations on these coasts as 
''bays of His Britannic Majesty's Dominions" within the meaning of 
the treaty; and ever since the date of the treaty the American fisher- 
men had freely and openly resorted to such bays for the purpose of 
fishing outside of the three mile hmit from the shore. This practical 
interpretation of the effect of the treaty with respect to the great 
bays and indentations had always been acquiesced in by Great 
Britain, and no attempt had been made by the British Government 
to interpret the treaty otherwise, until the new interpretation about 
to be considered was brought forward, the first suggestion of which, 
it will be noted, originated not with the British Government but with 
the provincial authorities, who had taken no part in negotiating the 
treaty and were not even consulted about its provisions before it was 
entered into. 

In further confirmation of Great Britain's assent to the practical 
effect of the treaty as understood by the United States at that time, 
attention is called to a statement made by Richard Rush, one of the 
American Plenipotentiaries who negotiated the treaty of 1818, in a 
letter written by him to the Secretary of State on July 18, 1853, in 
which, after mentioning the fact that he remained as American 
Minister at London for seven years after signing the treaty of 1818, 
he says : 

Opportunities of complaint were therefore never wanting. If 
intimated to me, it would have been my duty to transmit at once 
every such connnunication to our government. Nor did I ever hear 
of complaint through the British Legation in Washington. It would 
have been natural to make objections when our misconstruction of 
the instrument was fresh, if we did misconstrue it. The occasion 
would have been especially opportune when I was subsequentlv 
engaged in extensive negotiations with England in 1823-4, which 
brought under consideration the whole relations, commercial and 
territorial, between the two countries including our entire intercourse 
by sea and land, with her North American colonies. Still, silence 
was never broken in the metropoUtan atmosphere of London whilst 
I remained there. Your letter informs me that for more than twenty 
years after the convention, there was no serious attempt to exclude 
us from those large bays; and Mr. Everett, writing as Secretary of 
State, only on the 4th of December last to Mr. IngersoU, minister in 
England, renders more defiinite the time you would indicate by say- 
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ing, that, ''it was just a quarter of a century after the date of the con- 
vention before the j^r^^ American fisherman was captured for fishing 
at large in the Bay of Fundy !'' I find it difficult, under any Hghts at 
present before me, to explain the extraordinary circumstances which 
environ this international question, consistently with all that is due 
to the high party on the other side ; feelings the most friendly being 
due to her from the magnitude of the interests bound up in the sub- 
sistence of relations the most harmonious at all points between the 
two countries, and which all ought to cherish and improve. 

It is impossible for me to doubt that the convention as we now 
construe it, and have always construed it, was entirely acceptable 
to the British government at the time of its adoption. But I re- 
member also that other feelings were afloat at that epoch beyond 
the pale of the government in London. The fishery article was 
sharply assailed out of doors. Journals of prominence in the cap- 
ital represented it as sacrificing high maritime interests of England, 
following up like sacrifices which they said had been made in the 
treaties of Vienna. The Legislative Assembly and Council of Nova 
Scotia, sent forward murmurs deep and loud from that quarter. 
They alleged, that the prospects of British Colonial industry and 
advantage in North America were exposed to a shock in the com- 
petition which this fishery article opened up to the Americans." 

The novel interpretation, devised by Nova Scotia with respect 
to the meaning of the word ''bays'' was called to the attention 
of Mr. Forsyth, then Secretary of State, by the United States 
Consul at Pictou in his letter of November 25, 1840, in which 
he says, referring to certain documents enclosed, "these documents 
possess considerable interest but more particularly that part of the 
Assembly's interpretation of the Convention of 1818, by which it 
asserts that the prescribed distance of 'three marine miles' therein 
expressed, is to be measured from the Jieadlands and not from the 
shores of the Provinces." This seems to have been understood to 
mean that the "prescribed distance of three marine miles" should 
be measured from a line drawn between the headlands instead of 
following the indentations of the coast. 

On the 20th of February following, the Secretary of State wrote 
to Mr. Stevenson, the American Minister in London, calling 
attention to this novel interpretation and to the proceedings 
of the authorities of Nova Scotia, which had taken place under 
the provincial Act of 1836, in relation to the seizures and inter- 
ruptions of the American fishing vessels in the prosecution of the 
fisheries on the coasts of that Province, and instructed him to bring 
these matters to the notice of the British Government without 
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delay. Pursuant to these instructions, Mr. Stevenson wrote to 
Lord Palmerston on March 27, 1841, directing his attention to the 
proceedings of the provincial authorities, which he says "in the 
opinion of the American Government demand the prompt interpo- 
sition of Her Majesty's Government.'' This note deals with the new 
interpretation proposed by Nova Scotia with respect to the meaning 
of the word "bays," and with the interference by the provincial 
authorities with American fishermen in the exercise of their right 
to enter the bays and harbors on that coast for the purpose of re- 
pairs, shelter, wood, and water, and with the attempt on the part 
of the provincial authorities to exclude American fishermen from 
innocent passage through the Gut of Canso. The provincial con- 
tention on this latter question having subsequently been aban- 
doned and the question behig, by express stipulation, excluded 
from the present Case, it is unnecessary to review it here, and all 
reference to it in the subsequent correspondence will be omitted. 
With respect to the other two questions above mentioned, Mr. 
Stevenson's note, after reciting the stipulations of Article I of the 
treaty of 1818, states the position of the United States as follows: 

Such are the stipulations of the treaty, and they are beHeved to 
be too plain and explicit to leave room for doubt or misapprehension, 
or render the discussion of the respective rights of the two countries 
at this time necessary. Indeed it does not appear that any conflict- 
ing questions of right between them have as yet arisen out of difl'er- 
ences of opinion regarding the true intent and meaning of the treaty. 
It appears, however, that in the actual application of the provisions 
of the convention, (committed on the part of Great Britain to the 
hands of subordinate agents, subject to and controlled by local 
legislation,) difficulties, growing out of individual acts, have unfortu- 
nately sprung up from time to time, among the most important of 
which have been recent seizures of American vessels for supposed 
violations of the treaty. These have been made, it is believed, 
under color of a provincial law of 6 William IV., chapter 8, 1836, 
passed doubtless with a view to restrict vigorously, if not intended 
to aim a fatal blow at the fisheries of the United States on the coasts 
of Newfoundland. 

It also appears, from information recently received by the govern- 
ment of the United States, that the provincial authorities assume a 
right to exclude the vessels of the United States from all their bays, 
(even including those of Fundy and Chaleurs,) and likewise to 

Erohibit their approach within three miles of a line drawn from 
eadland to headland, instead of from the indents of the shores of 
the provinces. They also assert the right of excluding them from 
British ports, unless in actual distress; warning them to depart, or 

fet under weigh and leave harbor, whenever the provincial custom- 
ouse or British naval officer shall suppose that they have remained 
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a reasonable time ; and this without a full examination of the circum- 
stances under which they may have entered the port. Now, the 
fishermen of the United States believe (and it would seem that they 
are right in their opinion, if uniform practice is any evidence of 
correct construction,) that they can with propriety take fish any 
where on the coasts of the British provinces if not nearer than three 
marine miles to landj and have the right to resort to their ports for 
shelter, wood and water; nor has this claim, it is believed, ever been 
seriously disputed, based as it is on the plain and obvious terms of 
the convention. Indeed, the main object of the treaty was not 
only to secure to American fishermen, in the pursuit of their employ- 
ment, the right of fishing, but likewise to insure to them as large a 
proportion of the conveniences afforded by the neighboring coasts of 
British settlements, as might be reconcilable with the just rights and 
interests of British settlements, and the due administration of her 
Majesty's dominions. The construction, therefore, which has been 
attempted to be put upon the stipulations of the treaty by the 
authorities of Nova Scotia, is directly in conflict with their object, 
and entirely subversive of the rights and interests of the citizens of 
the United States. It is one moreover, which would lead to the 
abandonment, to a great extent, of a highly important branch of 
American industry, which could not for a moment be admitted 
by the government of the United States. The undersigned has also 
been instructed to acquaint Lord Palmerston that tne American 
government has received information that in the House of Assembly 
of Nova Scotia during the session of 1839-40, an address to her 
Majesty was voted, suggesting the extension to adjoining British 
colonies of rules and regulations relating to the fisheries, similar to 
those in actual operation in that province, and which have proved so 
onerous to the fishermen of the United States ; and that efforts, it is 
understood, are still making to induce the other colonies to unite 
with Nova Scotia in this restrictive system. Some of the provisions 
of her code are of the most extraordinary character. Among these 
is one which declares that any foreign vessel preparing to fish within 
three miles of the coast of her Majesty's dommions in America shall, 
together with her cargo, be forfeited; that in all cases of seizure, the 
owner or claimant of the vessel, &c., shaU be held to prove his inno- 
cence, or pay treble costs; that he shall be forced to try his action 
within three months, and give one month's notice at least to the 
seizing oflScer, containing everything intended to be proved against 
him, before any suit can be instituted; and also prove that the notice 
has been given. The seizing officer, moreover, is almost wholly irre- 
sponsible, inasmuch as he is liable to no prosecution if the judge 
certifies that there was probable cause ; and the plaintiff, if successnil 
in his suit, is only entitled to two pence damages without costs, and 
the defendant fined .not more than one shilling. In short, some of 
these rules and regulations are violations of well established prin- 
ciples of the common law of England, and of the principles of the 
just laws of all civilized nations, and would seem to nave been 
designed to enable her Majesty's authorities to seize and confiscate 
with impunity American vessels, and embezzle indiscriminately the 
property of American citizens employed in the fisheries on the coasts 
of the British provinces.** 
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Mr. Stevenson's note closes with the request — 

that measures may be forthwith adopted by her Majesty's govern- 
ment to remedy the evils arising out of the misconstruction on the 
part of its provincial authorities of their conventional obligations, 
and prevent the possibility of the recurrence of similar acts." 

The course pursued by the British Government in dealing with 
the protest of the United States as expressed in Mr. Stevenson's note 
throws considerable light upon Great Britain's understanding of the 
true intent and meaning of the treaty provisions under which these 
questions arose. It will be found that instead of expressing any dis- 
sent or protest in answer to Mr. Stevenson's criticism of Xova Sco- 
tia's proposed interpretation of the treaty, Great Britain promptly 
referred his note to the Provincial Government with a request for a 
report on which to base its reply. This delay obviously would have 
been wholly unnecessary if the understanding of the British Gov- 
ernment at that time as to the meaning of these treaty provisions 
had differed materially from that expressed by Mr. Stevenson. 
Moreover, as will appear in the later correspondence, after this report 
was received, the British Government still refrained from stating its 
position on the subject of Nova Scotia's novel interpretation of the 
meaning of the word ''bays" in reply to Mr. Stevenson's inquiry 
until that question could be submitted to the Law Officers of the 
Crown for an opinion, and even after their opinion was rendered in 
support of the Nova Scotian construction. Great Britain showed a 
decided inclination to avoid the effect of such opinion by proposing 
a relaxation of the narrow construction recommended by it, and was 
only prevented from so doing by vigorous protests from Nova 
Scotia.^ It will also appear from the subsequent correspondence 
that no answer whatever was made by Great Britain to the other 
question presented by Mr. Stevenson. 

By note of April 2, 1841, Lord Palmerston acknowledged the 
receipt of Mr. Stevenson's note of March 27, 1841, and informed him 
that he had ''lost no time in referring Mr. Stevenson's representa- 
tion to the Secretary of State for the Colonial Department,"" and 
on the 28th of the same month he wrote again "to inform Mr. Ste- 
venson that he has since received from the Colonial Department a 
letter informing him that copies of the papers received from Mr. 
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Stevenson would be forwarded to Lord Falkland, with instructions 
to enquire into the allegations contained therein and to furnish a 
detailed report upon the subject."** Lord Russell was at that time 
the Secretary of State for the Department referred to in Lord 
Palmerston's note, and on April 9, 1841, upon receipt of Mr. 
Stevenson's note, by reference from Lord Palmerston, he wrote to 
Lord Falkland, then Lieutenant Governor of Nova Scotia, trans- 
mitting a copy of Mr. Stevenson's note and requesting him to make 
immediate inquiry into the allegations contained therein, and to 
furnish ''a detailed report on the subject, for the information of Her 
Majesty's Government.''^ 

Nova Scotia's Case and the Opinion of tJie Crovm Officers. 

Meanwhile the House of Assembly of Nova Scotia had prepared 
' ' a case stated (raising the necessary questions as to the right of 
fishery which the people of these Colonies possess) for the purpose of 
being referred to the Crown Officers in England, in order that the 
existing treaties and the rights of these North American Provinces 
may be more strictly defined." ^ 

This case was forwarded by Lord Falkland with his letter of April 
28, 1841, to Lord Russell, in which letter he saj^s — 

I shall feel obliged by your Lordship's allowing the opinion of the 
CroA\Ti Officers to be taken on the said case, and I am authorized by 
the House of Assembly here to defray any expense that may be 
incurred in obtaining such opinion.^ 

This ''case" after reciting the provisions of the fisheries articles 
of the treaties of 1783 and 1818, and making reference to the British 
Act of June 14, 1819 (59 Geo. IH. Cap. 38), and the Nova Scotia Act 
of March 12, 1836 (6 WiUiam IV., Chap. 8), proceeds as follows: 

Nova Scotia is indented with Baj^s, many of which reach from 60 
to 100 miles into the interior, such as the Bay of Fundy, St. Mary's 
Bay, the Bras d'Or Lake, and Manchester Bay; the land on the shores 
is entirely British territory, and Nova Scotia i)roper is separated 
from the Island of Cape Breton by a narrow strait called the Gut of 
Canso, in some parts not wider than three quarters of a mile. In the 
Bay of Fundy, St. Mary's Bay, and the Gut of Canso, Americans con- 
duct the Fishery, and their Fishing vessels pass also through the lat- 
ter, or anchor there, and not only fish, but by using bait, toll the 
mackerel into deep waters, thereby injuring the profitable Seine 
Fisheries of Fox Island and Crow Harbor, Arichat, St. Peter's Bay 
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and other stations in the neighborhood of Canso wliich formerly were 
the most productive Fisheries of Nova Scotia. They also land on the 
Magdalen Islands, set nets and sweep seines in the spring of the year, 
at a time when the Herrings resort to those waters to spawn, thereby 
destroying the spawn and young fish, and consequently ruining the 
Fishery. 

The opinion of the Law Officers of the Crown in England is re- 
quested on the following points : 

1st. — ^W^hether the Treaty of 1783 was annulled by the War of 
1812, and whether citizens of the United States possess any right of 
Fishery in the watej-s of the Lower Provinces other than ceded to 
them by the convention of 1818, and if so, what right. 2d. — Have 
American citizens the right under that Convention, to enter any of 
the Ba^^s of this Province to take Fish; if after they have so entered 
they prosecute the P'ishery more than three marine miles from the 
shores of such Bays; or should the prescribed distance of three marine 
miles be measured from the headlands, at the entrance of such Bays, 
so as to exclude them. 3d. — Is the distance of three marine miles to 
be computed from the indents of the coast of British America, or from 
the extreme headlands, and what is to be considered a headland. 4th. — 
Have American vessels, fitted out for a Fishery, a right to pass through 
the Gut of Canso, which they cannot do without coming \\ithin the 

Erescribed limits, or to anclior there or to Fish there; and is casting 
ait to lure fish in the tract of the vessels fishing, within the meaning 
of the Convention. 5th. — Have American citizens a right to land on 
Magdalen Islands and conduct the Fisliery from the shores thereof 
by using nets and seines; or what right of Fishery do they possess on 
the shores of those Islands and wliat is meant by the term shore. 
6th. — Have American Fisliermen the right to enter the Bays and 
Harbors of this Province for tlie purpose of purchasing wood or 
obtaining water, having provided neitlier of tliese articles at the 
commencement of their voyages, in their own countries; or have they 
the right of entering such Bays and Harbors in cases of distress, or 
to purchase wood and obtain water, after the usual stock of those 
articles for the voyage of such Fishing craft has been exhausted or 
destroyed. 7th. — Under existing Treaties, what rights of Fishery 
are ceded to the citizens of the United States of America, and what 
reserved for the exclusive enjoyment of British subjects.*^ 

On August 30, 1841, the opinion of the Law Officers of the Crown 
was rendered, the text of which, omitting the introductory clauses, 
is as follows: 

Query 1st. — In obedience to your Lordship's commands, we have 
taken these papers into consideration, and have the honor to report, 
that we are or opinion, that the Treaty of 1783 was annulled by 
the war of 1812; and we are also of opinion, that the rights of 
Fishery of the citizens of the United States must now be considered 
as defined and regulated by the Convention of 1818; and with respect 
to the general question '^ii so, what right '\ we can onlv refer to the 
terms of the convention, as explained and elucidated oy the obser- 
vations which will occur in answering the other specific queries. 
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2d. Except within certain defined limits to which the query put 
to us does not apply, we are of opinion that by the terms of the 
Treaty, American citizens are excluded from the right of fishing 
within three miles of the Coast of British America, and that the pre- 
scribed distance of three miles is to be measured from the headlands 
or extreme points of land next the sea of the coast, or of the entrance 
of the Bays, and not from the interior of such Bays or Indents of 
the coast, and consequently that no right exists on the part of Ameri- 
can citizens to enter the Bays of Nova Scotia there to take fish, 
although the fishing being within the Bay may be at a greater dis- 
tance than three miles from the shore of the Bay, as we are of opinion 
the term headland is used in the Treaty to express the part of land 
we have before mentioned, excluding the interior of the Bays and 
the indents of the coast. 

4th. By the treaty of 1818 it is agreed that American citizens 
should have the liberty of fishing in the Gulf of St. Lawrence, within 
certain defined limits, in common with British subjects; and such 
treaty does not contain any words negativing the right to navigate 
the passage or Gut of Canso, and therefore it may be conceded that 
such right of navigation is not taken away by that Convention; but 
we have now attentively considered the course of navigation to the 
Gulf, by Cape Breton, and likewise the capacity and situation of the 
passage of Canso, and of the British Dominions on either side, and 
we are of opinion that, independently of Treaty, no Foreign country 
has the right to use or navigate the passage of Canso; and attending 
to the terms of the convention relating to the liberty of Fishery 
to be enjoyed by the Americans, we are also of opinion that that 
convention did not either expressly or by implication, concede any 
such right of using or navigating the passage in question. We are 
also of opinion that casting bait to lure Fish in the track of any 
American vessels navigating the passage, would constitute a fishing 
within the negative terms of the convention. 

5th. With reference to the claim of a right to land on the Mag- 
dalen Islands, and to fish from the shores thereof, it must be observed, 
that by the Treaty, the liberty of drying and curing Fish (purposes 
which could only be accomplished by landing) in any of the unsettled 
Bavs, etc., of southern part of Newfoundland, and of the coast of 
Labrador is specifically provided for; but such liberty is distinctly 
negatived in any settled Bay, etc., and it must therefore be inferred, 
that if the liberty of landing on the shores of the Magdalen Islands 
had been intended to be conceded, such an important concession 
would have been the subject of express stipulation, and would neces- 
sarily have been accompanied with a description of the inland extent 
of the shore over which such liberty was to be exercised, and whether 
in settled or unsettled parts, but neither of these important particu- 
lars are provided for, even by implication, and that, among other 
considerations leads us to the conclusion that American citizens have 
no right to land or conduct the Fishery from the shores of the Mag- 
dalen Islands. The word ''shore'' does not appear to be used in 
the Convention in any other than the general or ordinary sense of 
the word, and must be construed with reference to the liberty to be 
exercised upon it, and would therefore comprise the land covered 
with water, as far as could be available for the due enjoyment of the 
liberty granted. 
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6th. By the Convention, the liberty of oiitorin^ tho Bays and Har- 
bors of Nova Scotia for the purpose of purchasing wood and obtaining 
water, is conceded in general terms, unrostricUul hv any condition 
expressed or implied, limiting it to vessels duly provi<l(»d 'at th<» coin- 
mencement of tne voyage; and we arc of opinion that no such condi- 
tion can be attached to the enjoyment of tne liberty. 

7th. The rights of Fishery ceded to the citizons of tin* Tnited 
States and those reserved for the exclusive enjoyment of British 
subjects, depend altogether upon the Convention of IMS. the only 
existing Treaty on this subject between the two countries, and tlie 
material points arising thereon have been spcciilcally answered in 
our replies to the preceding Queries. 

We nave, etc., 

(Signed) J. Donsox, 

Tiios. Wilde. « 

This opinion was never officially communicated to the United 
States Government, but some ten years later, having })een publislied 
at Halifax, it came to the attention of Mr. Everett, then Secretary 
of State, who as American Minister at London during the controversy 
on the questions under consideration, having succeeded Mr. Steven- 
son in 1843, was entitled to speak with authority on the subject, and 
he then took occasion to comment on it as follows : 

Now, neither the term ^' headland '^ nor anything equivalent or 
synonymous, occurs in the convention of 1818; and this legal author- 
ity, which, no doubt, was mainly instrumental in leading the home 
government to adopt the colonial construction of the treaty, rests 
m this respect, upon an imaginary basis. The law ollicers of the 
Crown appear to have mistaken a sentence in the ex parte case made 
up at Halifax, in which the word '^headland'' appears for a part of 
the treaty between the United States and Great Britain, whidi they 
were required to expound. The government of the United States 
cannot but regret that an official opinion which had the eiTect of 
reversing the construction of the convention on w^hich Great Britain 
had acted from 1818 to 1842, which excluded our fishermen from 
some of the best fishing-ground, after the undisturbed enjoyment of 
a quarter of a century, and finally brought the countries to the A^erge 
of a deplorable collision, should have been given by the law officers 
of the Crown without a more careful perusal of the text of the treaty. ^ 

In connection with the restrictions imposed by the province of 

Nova Scotia upon the treaty right of American fishermen to enter 

the bays and harbors of that coast for shelter, repairs, wood, and 

water, to which Mr. Stevenson particularly called Lord Palmerston's 
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attention in his note of March 27, 1841, and upon which, as above 
4stated, the British Government never expressed their views in reply 
to Mr. Stevenson's note, attention is particularly directed to the 6th 
paragraph of the opinion, which holds that under the treaty this 
right ''is conceded in general terms, unrestricted by any condition 
expressed or impHed, Hmiting it to vessels duly provided at the com- 
mencement of the voyage; and we are of opinion that no such condi- 
tion can be attached to the enjoyment of the Hberty/' 

The opinion of the Law Officers was withheld from the Colonial 
•Government by the British Government until November 28, 1842, 
when Lord Stanley forwarded it to Lord Falkland at HaHfax with a 
letter of that date in which he says — 

I enclose for your information a copy of the Report, which on the 
30th August was received from the Queen's Advocate and Her 
Majesty's Attorney General, on the case drawn up by Your Lordship; 
since that date the subject has frequently engaged the attention of 
myself and my colleagues, with the view of adopting further meas- 
ures if necessary, for the protection of British interest in accordance 
with the law as laid down in the enclosed Report. VV^e have, how- 
ever, on full consideration come to the conclusion, as regards the 
Fisheries of Nova Scotia, that the precautions taken by the Provin- 
cial Legislature appear adequate to the purpose, and that being now 
practically acquiesced in by the Americans, no further measures are 
required.^ 

Inasmuch as Great Britain had not as yet rephed to Mr. Stevenson's 
protest against the adoption of Nova Scotia's proposed ^^ headland 
theory" and the United States had not been informed of the opinion 
on the subject rendered by the Law Officers of the Crown, Lord 
Stanley's statement that the precautions taken by the Provincial 
Government were ^^now practically acquiesced in by the Americans" 
was a wholly unwarranted assumption on his part, and neither 
then nor subsequently was it justified by the facts. 

Seizure of the Washington and the Argus, 

Upon the strength of the Crown Officers' opinion sustaining the 
'^headland theory" interpretation and regardless of the unfinished 
^state of the negotiations on the subject between Great Britain and 
the United States, the provincial authorities of Nova Scotia pro- 
ceeded to put the new interpretation into practical operation, and 
on the 10th of May, 1843, an officer of the provincial customs service 
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seized the American fishing schooner Washington while engaged in 
fishing in the Bay of Fundy at a place ten miles distant from the 
coast of Nova Scotia.^ 

Pursuant to instructions dated June 30, 1843, from Mr. Upshur, 
Secretary of State, to Mr. Everett, then American Minister at Lon- 
don, the seizure of the Washington and the failure of Great Britain to 
reply to Mr. Stevenson's note of March 27, 1841, were called to the 
attention of Lord Aberdeen, Secretary of State for Foreign Affairs, 
on August 10, 1843, by Mr. Everett in his note of that date, from 
which the following extract is taken : 

From the construction attempted to be placed, on former occasions, 
upon the first article of the treaty of 1818, by the colonial authorities, 
tne undersigned supposes that the '' Washington^ ^ was seized because 
she was found fishmg in the Bay of Fundy, and on the ground that 
the fines within which American vessels are forbidden to fish, are to 
run from headland to headland, and not to follow the shore. It is 
plain, however, that neither the words nor the spirit of the convention 
admits of any such construction; nor, it is believed, was it set up by 
the provincial authorities for several years after the negotiation of 
that instrument. A glance at the map will show Lord Aberdeen that 
there is, perhaps, no part of the great extent of the seacoasts of her 
Majesty's possessions in America, in which the right of an American 
vessel to nsh can be subject to less doubt than that in which the 
* ' Washington'' was seized. 

For a rull statement of the nature of the complaints which have, 
from time to time, been made by the government of the United States 
against the proceedings of the colonial authorities of Great Britain, 
the undersigned invites the attention of Lord Aberdeen to a note of 
Mr. Stevenson addressed to Lord Palmerston on the 27th March, 
1841. The receipt of this note was acknowledged by Lord Pal- 
merston on the 2d of April, and Mr. Stevenson was informed that 
the subject was referred oy his lordship to the Secretary of State for 
the colonial department. 

On the 28th of the same month Mr. Stevenson was further in- 
formed by Lord Palmerston, that he had received a letter from the 
colonial department, acquainting his lordship that Mr. Stevenson's 
communication would be forwarded to Lord Falkland with instruc- 
tions to inquire into the allegations contained therein, and to furnish 
a detailed report upon the subject. The undersigned does not find 
on the files of this legation any further communication from Lord 
Palmerston in reply to Mr. Stevenson's letter of the 27th March, 
1841, and he believes that letter still remains unanswered. 

In reference to the case of the Washington and those of a similar 
nature which have formerly occurred, the undersigned cannot but 
remark upon the impropriety of the conduct of the colonial authori- 
ties in undertaking, without directions from her Majesty's govern- 
ment, to set up a new construction of a treaty between the United 
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States and England, and in proceeding to act upon it by the forcible 
seizure of American vessels.^ 

After a lapse of eight months, during which Mr. Everett's note had 
been referred to the Colonial Office, and by it to the Governor of Nova 
Scotia, ''the result of those references'' was communicated to Mr. 
Everett by Lord Aberdeen in his note of April 15, 1844, from which 
the following extract is taken: 

The words of the treaty of October, 1818, article 1, run thus: ''And 
the United States hereby renounce forever any liberty heretofore 
enjoyed or claimed by the inhabitants thereof, to take, dry, or cure 
fish, on or within three marine miles of any of the coasts, bays, creeks 
or harbors of his Britannic Majesty's aominions in America, not 
included within the above mentionea limits, (that is, Newfoundland, 
Labrador, and other parts separate from Nova Scotia;) provided, 
however, that the American nshermen shall be admitted to enter 
such bays or harbors for the purpose of shelter," &c. 

It is thus clearly provided that American fishermen shall not take 
fish within three marine miles of any bay of Nova Scotia, &c. If the 
treaty was intended to stipulate simply that American fishermen 
should not take fish within three miles of the coast of Nova Scotia, 
^c, there was no occasion for using the word ' ' bay " at all. But the 

Sroviso at the end of the article shows that the word ' ' bay " was used 
esignedly; for it is expressly stated in that proviso, that under cer- 
tain circumstances the American fishermen may enter hays, by which 
it is evidently meant that they may, under those circumstances, pass 
the sea-line which forms the entrance of the bay. The undersigned 
apprehends that this construction will be admitted by Mr. Everett. 

That the Washington was found fishing within the Bay of Fundy 
is, the undersigned beheves, an admitted fact, and she was seized 
accordingly. ^ 

Mr. Everett replied to Lord Aberdeen on May 25, 1844, stating 
that, although the immediate occasion of his previous note was the 
seizure of the Washington, it contained a reference to the corre- 
spondence between Mr. Stevenson and Lord Palmerston on the sub- 
ject of former complaints made by the United States against the 
manner in which the American fishing vessels "had in several ways 
been interfered with by the provincial authorities in contravention, 
AS is beheved, of the treaty of October, 1818 ", and as no answer had as 
yet been returned to Mr. Stevenson's note of March 27, 1841, and, as 
Lord Aberdeen's answer to Mr. Everett's last note was confined 
exclusively to the case of the Washington, it, therefore, became neces- 
sary "again to invite his lordship's attention to the correspondence 
above referred to between Mr. Stevenson and Lord Palmerston and 
to request that inquiry may be made, without unnecessary delay, into 
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all the causes of complaint which have been made by the American 
Government against the hnproper interference of the British colonial 
authorities with the fishing vessels of the United States/' ® 

Mr. Everett further stated in this note the position of the United 
States with reference to the case of the Washington, and the questions 
presented thereby as follows : 

In reference to the case of the ^Yash^ngton, Lord Aberdeen, in his 
note of the 15th of April, justifies her seizure by an armed provincial 
vessel, on the assumed fact that, as she was found fishing in the Bay 
of Fundy, she was within the limits from which the fishing vessels 
of the United States are excluded by the provisions of the convention 
between the two countries of October, 1818. 

The undersigned had remarked in his note of the 10th of August 
last, on the impropriety^ of the con^duct of the colonial authorities in 
proceeding in reference to a question of construction of a treaty pend- 
ing between the two countries, to decide the question in their own 
favor, and in virtue of that decision to order the capture of the ves- 
sels of a friendly State. A summary exercise of power of this kind, 
the undersigned is sure would never be resorted to by her Majestjr's 
government, except in an extreme case, while a negotiation was in 
train on the point at issue. Such a procedure on the part of a local 
colonial authority is of course hio:hly objectionable, and the under- 
signed cannot but again invite tlie attention of Lord Aberdeen to 
this view of the subject. 

With respect to the main question of the right of American ves- 
sels to fish within the acknowledged hmits of the Bay of Fundy, it is 
necessary, for a clear understanding of the case, to go back to the 
treaty of 1783. 

By this treaty it was provided that the citizens of the United 
States should be allowed 'Ho take fish of every kind on such part of 
the coast of Newfoundland as British fishermen shall use, (but not 
to dry or cure the same on that island) and also on the coasts, bays 
and creeks of all other of his Britannic Majesty's dominions in Amer- 
ica, and that the American fishermen shall have hberty to dry and 
cure fish in any of the unsettled bays, harbors and creeks of Nova 
Scotia, Magdalen Islands and Labrador, so long as the same shall 
remain unsettled; but so soon as the same or either of them shall be 
settled, it shall not be lawful for the said fishermen to dry or cure 
fish at such settlement without previous agreement for that purpose 
with the inhabitants, proprietors or possessors of that ground.'' 

These privileges and conditions were in reference to a country 
of which a considerable portion was then unsettled, hkely to be 
attended with differences of opinion as to what should, in the prog- 
ress of time, be accounted a settlement from which American fisher- 
men might be excluded. These differences in fact arose, and by the 
year 1818 the state of things was so far changed that her Majesty's 
government thought it necessary in negotiatmg the convention of 
that year, entirely to except the province of Nova Scotia from the 
number of the places which might be frequented by Americans as 

fl^ Appendix, p. 479. 



112 CASE OF THE UNITED STATES. 

being in part unsettled, and to provide that the fishermen of the 
United States should not pursue their occupation within three miles 
of the shores, ba3^s, creeks and harbors of that and other parts of 
her Majesty's possessions similarly situated. The privilege reserved 
to American fishermen by the treaty of 1783, of taking fish in aU 
the waters and drying them on all the unsettled portions of the coast 
of these possessions was accordingly by the convention of 1818 
restricted as follows : — 

''The United States hereby renounce forever any liberty hereto- 
fore enjoyed or claimed by the inhabitants thereof, to take, dry, 
or cure fish on or within three marine miles of any of the coasts, 
bays, creeks, or harbors of his Britannic Majesty's dominions in 
America, not included within the above mentioned hmits ; provided, 
however, that the American fishermen shall be admitted to enter 
such bays or harbors for the purpose of sheltering and repairing 
damages therein, of purchasing wood, and of obtaining water, and 
for no other purpose whatever/' 

The existing doubt as to the construction of the provision arises 
from the fact that a broad arm of the sea runs up to the northeast 
between the provinces of New Brunswick and Nova Scotia. This 
arm of the sea being commonly called the Bay of Fundy, though 
not in reahty possessing all the characters usually imphed by the 
term ''bay,'' has of late years been claimed b}^ the provincial authori- 
ties of Nova Scotia to be included among "the coasts, bays, creeks 
and harbors" forbidden to American fishermen. 

An examination of the map is sufficient to show the doubtful 
nature of this construction. It was notoriously the object of the 
article of the treaty in question to put an end to the difficulties which 
had grown out of the operations of the fishermen from the United 
States along the coasts and upon the shores of the settled portions 
of the country, and for that purpose to remove their vessels to a 
distance not exceeding three miles from the same. In estimating 
this distance, the undersigned admits it to be the intent of the treaty^ 
as it is itself reasonable, to have regard to the general line of the 
coast; and to consider its bays, creeks and harbors, that is, the inden- 
tation usually so accounted, as included \vithin that Une. But the 
undersigned cannot admit it to be reasonable, instead of thus fol- 
lowing the general directions of the coast, to draw a line from the 
southwestern-most point of Nova Scotia to the termination of the 
northeastern boundary between the United States and New Bruns- 
wickj and to consider the arms of the sea which will thus be cut oflF, 
and which cannot, on that line be less than sixty miles wide, as one 
of the bays on the coast from which American vessels are excluded. 
By this interpretation the fishermen of the United States would be 
shut out from the waters distant, not three, but thirty miles from 
any part of the colonial coast. The undersigned cannot perceive 
that any assignable object of the restriction imposed by the conven- 
tion of 1818 on the fisliing privilege accorded to the citizens of the 
United States by the treaty of 1783 requires such a latitude of 
construction. 

It is obvious that (by the terms of the treaty) the furthest distance 
to which fishing vessels of the United States are obhged to hold them- 
selves from the colonial coasts and bays, is three miles. But, owing 
to the pecuhar configuration of these coasts, there is a succession of 
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bays indenting the shores both of New Brunswick and Novia Scotia, 
within the Bay of Fundy. The vessels of the United States have a 
general right to approach all the bays in her Maiesty's colonial 
dominions, within any distance not less than three miles — a privilege 
from the enjoyment of which they will be wholly excluded — in this 

5 art of the coast, if the broad arm of the sea which flows up between 
few Brunswick and Nova Scotia, is itself to be considered one of the 
forbidden bays. 

Lastly — and this consideration seems to put the incttter beyond 
doubt — the construction set up by her Majesty's colonial authorities, 
would altogether nullify another, and that a most important stipu- 
lation of the treaty, about which there is no controversy, viz: the 
privilege reserved to American fishing vessels of taking shelter and 
repairing damages in the bays within which they are forbidden to 
fish. There is, of course, no shelter nor means of repairing damages 
for a vessel entering the Bay of Fundy, in itself considered. It is 
necessary, before relief or succor of anv kind can be had, to traverse 
that broad arm of the sea and reach the bays and harbors, properly 
so called, which indent the coast, and which are no doubt the bays 
and harbors referred to in the convention of 1818. The privilege of 
entering the latter in extremity of weather, reserved by the treaty, 
is of the utmost importance. It enables the fisherman, whose equipage 
is alwaj^s very slender (that of the Wcbshington was four men all 
told) to pursue his laborious occupation with comparative safety, 
in the assurance that in one of the sudden and dangerous changes of 
weather so frequent and so terrible on this iron bound coast, he can 
take shelter in a neighboring and friendly port. To forbid him to 
approach within thirty miles of that port, except for shelter in 
extremity of weather, is to forbid him to resort there for that pur- 
pose. It is keeping him at such a distance at sea as wholly to destroy 
the value of the privilege expressly reserved. 

In fact it would follow, ir the construction contended for by the 
British colonial authorities were sustained, that two entirely different 
limitations would exist in reference to the right of shelter reserved 
to American vessels on the shores of her Majesty's colonial posses- 
sions. They would be allowed to fish within three miles of the place 
of shelter along the greater part of the coast; while in reference to 
the entire extent of shore within the Bay of Fundy, they would be 
wholly prohibited from fishing along the coast, and would be kept 
at a distance of twenty or thirty miles from any place of refuge m 
case of extremity. There are certainlj'^ no obvious principles which 
render such a construction probable. 

The undersigned flatters himself that these considerations will 
go far to satisfy Lord Aberdeen of the correctness of the Ajneiican 
understanding of the words ''Bay of Fundy," arguing on the terms 
of the treaties of 1783 and 1818. When it is admitted that, as the 
undersigned is advised, there has been no attempt till late years to 
give them any other construction than that for which the Ainerican 

fovernment now contends, the point would seem to be placed beyond 
oubt. 

Meantime Lord Aberdeen will allow that this is a question, however 
doubtful, to be settled exclusively by her Majesty's government and 
that of the United States. No disposition has been evinced by the 
1234—09 8 
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latter to anticipate the decision of the question; and the undersigned 
must again represent it to the Earl of Aberdeen as a matter of just 
complamt ana surprise on the part of his government, that the oppo- 
site course has been pursued by her Majesty's colonial authorities, 
who have proceeded (the undersigned is confident without instruc- 
tions from London,) to capture and detain an American vessel on a 
construction of the treaty which is a matter of discussion between 
the two governments, ana while the undersigned is actually awaiting 
a communication on the subject promised to his predecessor.^ 

On August 6, 1844, and before a reply had been made by Lord 
Aberdeen to Mr. Everett's last note, the American fishing schooner 
Argus was seized by the Nova Scotia revenue cutter Sylphj while 
fishing off the coast of Cape Breton at a distance, as reported by the 
master. of the vessel, of not less than fifteen miles from land and 
''more than three miles to the eastward of a Une drawn from the 
headlands of Cow Bay to Cape North, a distance of fifty miles." * 
The officer making this seizure reported as his reason for making it 
''that when in command of the Sylph on the 6th of August last, 
then cruizing around the coast of Cape Breton, I discovered the 
Argus some miles off St. Anne's with her crew actually employed 
fishing; and although more than three miles from any land, still much 
within the bay that is formed by a straight line drawn from Cape 
North to the northern head of Cow Bay, and consequently I felt 
it my duty to take her into Sydney."^ 

Some complaints were made in connection with this seizure of 
harsh treatment on the part of the captors, which do not require 
examination here; and, so far as the seizure involved the question of 
the interpretation of the meaning of the word ''bays" in the treaty, 
Mr. Everett stated, in bringing the case to the attention of Lord 
Aberdeen in his note of October 9, 1844, that "the undersigned deems 
it unnecessary, on this occasion, to add anything to the observations 
contained in his note to Lord Aberdeen, of the 25th, of May on the 
subject of limitation of the right secured to American fishing vessels 
by the treaty of 1783 and the convention of 1818 in reply to the note 
of his lordship of the 15th of April on the same subject."^ 

Lord Aberdeen's reply to Mr. Everett's note of May 25, 1844, is 
dated March 10, 1845, and makes no reference to any of the ques- 
tions called to his attention by Mr. Everett, except those presented 
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by the seizure of the Washington^ with respect to which the position 
of the British Government is stated as follows: 

Her Majesty's government must still maintain, and in this view 
they are fortilSed by high legal authority, that the Bay of Fundy 
is rightfully claimed by Great Britain as a bay within the meaning 
of the treaty of 1818. And they equally maintain the position which 
was laid down in the note of the undersigned, dated the 15th of 
April last, that, with regard to the other bays on the British Ameri- 
can coasts, no United States' fisherman has, under that convention, 
the right to fish within three miles of the entrance of such bays as 
designated by a line drawn from headland to headland at that 
entrance. 

But while her Majesty's government still feel themselves bound to 
maintain these positions as a matter of right, they are nevertheless 
not insensible to the advantages which would accrue to both coun- 
tries from a relaxation of the exercise of that right; to the United 
States as conferring a material benefit on their fishing trade ; and to 
Great Britain and the United States, conjointly and equally, by the 
removal of a fertile source of disagreement between them. 

Her Majesty's government are also anxious, at the same time that 
they uphold the just claims of the British crown, to evince by every 
reasonable concession their desire to act liberally and amicably 
towards the United States. 

The undersigned has accordingly much pleasure in announcing to 
Mr. Everett, the determination to which her Majesty's government 
have come to relax in favor of the United States fishermen that right 
which Great Britain has hitherto exercised, of excluding those fisher- 
men from the British portion of the Bay of Fundy, and they are pre- 
pared to direct their colonial authorities to allow henceforward the 
United States fishermen to pursue their avocations in any part of the 
Bay of Fundy, provided they do not approach except in the cases 
specified in the treaty of 1818, within three miles of the entrance 
of any bay on the coast of Nova Scotia or New Brunswick.** 

On the same day Lord Aberdeen also wrote to Mr. Everett in 
reply to his note of October 9, 1844, on the seizure of the Argus in 
regard to which he says: 

As the point of the construction of the convention of 1818 with 
reference to the rights of fishing on the coasts of the Anglo-American 
dependencies, by citizens of the United States, is treated in another 
note of the undersigned of this day's date, relative to the case of the 
WdsMngton, the undersigned abstains from again touching upon 
that subject, and will confine himself in this note to the point of the 
harsh treatment of the patron and crew of the Argus by the com- 
mander of the Nova Scotia revenue cruiser Sylfh, which is alleged 
in Mr. Everett's note of the 9th of October and its enclosures.'' 

In acknowledging the receipt of these two notes Mr. Everett says 
in his note of March 25, 1845, to Lord Aberdeen: 
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While he desires, however, without reserve, to express his sense of 
the amicable disposition evinced by her Majesty's government on. 
this occasion in relaxing in favor o! the United States the exercise 
of what, after deliberate reconsideration, fortified by high legal au- 
thority, is deemed an unquestioned right of her Majesty's govern- 
ment, the undersigned would be unfaithful to his duty did he omit 
to remark to Lord Aberdeen that no arguments have at any time 
been adduced to shake the confidence of the government of the United 
States in their own construction of the treaty. While they have ever 
been prepared to admit, that in the letter of one expression of that 
instrument there is some reason for claiming a nght to exclude 
United States fishermen from the Bay of Fundy, (it being diflEtcult 
to deny to that arm of the sea the name of ''bay'' which long geo- 
graphical usage has assigned to it,) they have ever strenuously main- 
tained that it is only on their own construction of the entire article 
that its known design in reference to the regulation of the fisheries 
admits of being carried into effect. 

The undersigned does not make this observation for the sake of 
detracting from the liberality evinced by her Majesty's government 
in relaxing from what they regard as their right; but it would be 

f placing his own government in a false position to accept as mere 
avor that for which they have so long and strenuously contended as 
due to them under the convention. 

It becomes the more necessary to make this observation, in conse- 
quence of some doubts as to the extent of the proposed relaxation." 

Mr. Everett then points out the similarity between the Washington 
and the Argus cases, and after referring to the paragraph above 
quoted from Lord Aberdeen's note on the Argus case to the effect 
that the views set forth in his note on the Washington case are appli- 
cable to the questions presented by the Argus case, Mr. Everett goes 
on to say: 

This expression taken by itself would seem to authorize the expec- 
tation that the waters where these two vessels respectively were 
captured would be held subject to the same principles, whether of 
restriction or relaxation, as indeed all the considerations which occur 
to the undersigned as having probably led her Majesty's government 
to the relaxation in reference to the feay of Fundy, exist in full and 
even superior in reference to the waters on the northeastern coast of 
Cape Breton, where the ^^ Argus^^ was seized. But if her Majesty's 
provincial authorities are permitted to regard as a ''bay" any por- 
tion of the sea which can Tbe cut off by a direct line connecting two 
points of the coast, however destitute in other respects of the charac- 
ter usually implied by that name, not only will the waters on the 
north-eastern coast of Cape Breton, but on many other parts of the 
shores of the Anglo-American dependencies where such exclusion 
has not yet been thought of, be prohibited to American fishermen. 
In fact, the waters which wash the entire south-eastern coast of Nova 
Scotia, from Cape Sable to Cape Canso, a distance on a straight line 
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of rather less than three hundred miles, would in this way constitute 
a bay from which United States fishermen would be excluded. 

The undersigned, however, forbears to dwell on this subject, being 
far from certain, on a comparison of all that is said in the two notes 
,of Lord Aberdeen of the lOth instant, as to the relaxation proposed 
by her Majesty's government, that it is not intended to embrace the 
waters of the northeastern coasts of Cape Bretop, as well as the 
Bay of Fundy.® 

This correspondence was closed by Lord Aberdeen's note of April 
21, 1845, informing Mr. Everett that his note of March 25, 1845, had 
been brought ''under the consideration of Her Majesty's Secretary 
of State for the Colonies" and that his reply to its contents, there- 
fore, would be postponed ''until he shall become acquainted with the 
results of that reference," but he adds: 

In the meantime, however, the undersigned thinks it expedient to 
guard himself against the assumption of Mr. Everett, that it may 
have been his intention by his note of the 10th ultimo, to include 
other bays on the coasts of the British North American provinces, 
in the relaxation which he therein notified to Mr. Everett, as to be 
applied henceforward to the Bay of Fundy. That note was intended 
to refer. to the Bay of Fundy alone.'' 

In reporting this correspondence to the Secretary of State Mr. 
Everett says, in his despatch of April 23, 1845, that Ijord Aberdeen's 
previous note of March 10, 1845, had left some uncertainty as to 
whether the relaxation referred to was intended to be confined to the 
Bay of Fundy or to extend to other portions of the coast, and that 
in answering that note he was careful to point out to Lord Aberdeen 
that all the reasons for admitting the right of Americans to fish in 
the Bay of Fundy applied to the waters where the Argus was 
captured and with superior force, inasmuch as they were less land- 
locked than the Bay of Fundy, and he adds that "the merits of the 
question are so clear that I cannot but anticipate that the decision 
of the Colonial Office will be in favor of a Uberal construction of the 
convention. '' ^ 

Mr. Everett's expectation, as expressed in this despatch, that the 
decision of the Colonial Office would be in favor of a liberal con- 
struction of the treaty proved to be well founded, for the Governor 
of Nova Scotia was officially informed by a letter dated May 19, 1845 
that, after mature deliberation. Her Majesty's Government deemed 
it advisable for the interests of both countries to relax the strict rule 
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of exclusion exercised by Great Britain over the fishing vessels of the 
United States, entering the bays of the sea on the British North 
American Coast.** 

On account of vigorous opposition from Nova Scotia, however, * 
nothing further was done by the British Government toward relaxa- 
tion at that time. ' The positions taken, as above indicated, by Great 
Britain and Nova Scotia on this subject are discussed in the following 
extract from a despatch sent on December 4, 1852 by Mr. Everett, 
then Secretary of State, to Mr. IngersoU, the American Minister at 
London, with reference to this question, which at that time was again 
under consideration: 

Nothing is more certain than that this precise question was under 
the consideration of Her Majesty^s government at this time, in conse- 
quence of my complaints. This I shall prove by an authority 
which Lord Malmesbury will admit to be decisive. 

On the 19th May, 1845, just four weeks after Lord Aberdeen 
informed me that my letters of the 25th of March and 2d of April 
had been referred to the Colonial Office, Lord Stanley (now the Earl 
of Derby, and at that time Secretary of State for the Colonies) wrote 
a despatch to Viscount Falkland, governor of Nova Scotia, of which 
the following is an extract: 

*'Her Majesty's government, having frequently had before them 
the complaints of the minister of the United States in this country, 
on account of the capture of vessels belonging to fishermen of the 
United States by the provincial cruisers or Nova Scotia and New 
Brunswick, for alleged infractions of the convention of the 20th of 
October, 1818, between Great Britain and the United States, I have 
to acquaint your lordship that, after mature deUberation, her 
Majesty's government deem it advisable, for the interests of both 
countries, to relax the strict rule of exclusion over the fishing-vessels 
of the United States entering the bays of the sea on the British North 
American coasts.'' 

******* 

''I have to request that your Ijordship will inform me whether you 
have any objections to offer, on provincial or other grounds, to the 
proposed relaxation of the construction of the treaty of 1818 between 
this country and the United States." 

The above is all of this important despatch which the colonial 
authorities have thought proper to publish. The only cases of cap- 
ture of our fishermen, of which I had specifically complained, were 
those of the '' Washington'^ and ^' Argus;'' and the above letter of 
Lord Stanley, of course, demonstrates that I gave the American pub- 
lic no ''incorrect view" when I led them, by my letter of 26th 
April, 1845, to suppose that on my instance her Majesty's govern- 
ment had under consideration, at that time, the question of extending 
to the other outer bays the relaxation which nad taken place in 
reference to the Bay of Fundy. 
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Not only so, but it would seem that my representations had been 
successful; for whereas on the 21st of April Lord Aberdeen informed 
me that the relaxation announced in his note of the 10th of March 
was intended to apply to the Bay of Fundy alone, Lord Stanley, four 
weeks afterwards, as we have just seen, wrote to Lord Falkland that 
her Majesty's government, after mature deliberation, deemed it 
advisable, for the interests of both countries to extend the relaxation 
to the other bays. 

The omission of a portion — and that, no doubt, the most important 
and significant portion — of Lord Stanley's despatch, as published at 
Halifax, puts it out of my power to quote from it his own words, as to 
the extent of the proposed relaxation. It appears, however, suffi- 
ciently, from the report of Mr. Attorney General Johnston of the 16th 
June, 1845, that tne intention of the imperial government was to 
admit American fishermen into all bays, creeks, and inlets of which 
the entrance is more than six miles wide. I cite a passage from the 
concluding portion of Mr. Attorney General's letter: 

"It is hoped, my lord, that if an arrangement such as is contem- 
plated should unhappily be made, its terms may clearly express that 
the American fishermen are to be excluded from fishing within three 
miles of the entrance of the bays, creeks, and inlets into which they 
are not to be permitted to enter. 

"Some doubt on this point rests on the language of Lord Stanley's 
despatch; and the making the criterion of the restricted bays, creeks, 
and inlets to be the width of the double of the three marine miles 
would strengthen the doubt, by raising the presumption that tlie 
shores of these bavs, &c., and the shores of the general coast, were to 
be considered in tlie same light, and treated on the same footing." 

An extract from another despatch of Lord Stanley, of the 17th of 
September, will also show that it was intended to admit the American 
fishermen into all the outer bays of certain dimensions, as it will also 
unhappily sliow the cause why that liberal policy was abandoned 
which had been adopted, as liord Stanley, in his letter of the 19th of 
May, 1845, had stated, with great justice, "for the interests of both 
countries." 

"Her Majesty's government have attentively considered the repre- 
sentations contained in your despatches of 17th of June and 2d of 
July, respecting the policy of granting permission to the fishermen 
of the United States to fish in the Bay of Chalcurs, and other large 
bays of a similar character on the coasts of New Brunswick and 
Nova Scotia, and apprehending from your statements that any such 

feneral concession would be injurious to the interests of the, British 
forth American provinces, we have abandoned the intention we had 
entertained on the subject, and shall adhere to the strict letter of the 
treaties which exist between Great Britain and the United States, 
relative to the fisheries in North America, except in so far as they 
may relate to the Bay of Fundy, which has been thrown open to the 
Americans under certain restrictions." 

You will be able to judge from these authorities whether my letter 
of the 26th of April, 1845, is justly chargeable with having misled 
the American public as to the fact that the farther relaxation of the 
exclusion of our fishermen from the great bays had been at my 
instance referred to the Colonial Office, and to the consideration of 
her Majesty's government. Should the entire despatch from Lord 
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Stanley to Ixxrd Falkland, of the 19th May, 1845, ever be published, I 
apprebend that it will not only still more plainly show this, which 
is apparent from the fragment of it that has appeared at Halifax, 
but also that the reasonableness of the American argument had been 
practically recc^nised by her Majesty's government.** 

Great Britain's attempt to harmonize, if possible, the differences 
between the two Governments on the questions which had arisen up 
to this tinie tinder the treaty, by relaxing the strict construction with 
respect to bays, so far as the Bay of Fundy was concerned, was sup- 
plemented by the suggestion that counter concessions to British 
trade should be made on the part of the United States, and negotia^- 
tkms subsequently undertaken along the lines of this suggestion 
uHimatefy led to the settlement of the fisheries question for the time 
being by the mutual extension of trade and fisheries concessions 
under the reciprocity treaty of 1854. 

In Lord Aberdeen's note of March 10, 1845, to Mr. Everett, com- 
municating to him the proposed relaxation of the constiniction 
adopted by Great Britain with respect to bays, he opens the ques- 
tioa of reciprocal concessions as follows : 

In thus communicating to Mr. Everett the liberal intentions of 
her Majesty's government, the undersigned desires to call Mr. Ever- 
ett's attention to the fact that the produce of the Labor of the British 
colonial fishermen is at the present moment excluded by prohibitory 
duties on the part of the United States from the markets of that 
country; and tne undersigned would submit to Mr. Everett that the 
moment at which the British government are making a Uberal con- 
cession to United States' trade might well be deemed favorable for a 
counter concession on the part of the United States to British trade, 
by the reduction of the duties which operate so prejudicially to the 
interests of the British colonial fishermen.* 

Mr. Everett informed Lord Aberdeen in his note of March 25, 1845, 
that he was "without instructions which enable him to make any 
definite reply to this suggestion," and the suggestion was not carried 
further at that time for the reason no doubt that Great Britain's 
intention of proposing a further relaxation of the strict construction 
with respect to all the other bays was prevented by the opposition 
of Nova Scotia. 
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Conditions immediatdy preceding the Reciprocity Treaty of 1854. 

The questions presented in this Case do not require an examina- 
tion either of the causes which brought about or the steps which led 
up to the adoption of the Reciprocity Treaty of 1854. It will be 
sufficient for the purposes of the present discussion to note that as 
a result of the repeal by Great Britain of the corn duties in 1846 and 
of the adoption in that year and in the following years of other free 
trade legislation, which threw open the British markets to the world, 
the trade relations between the British North American Colonies and 
the United States began to develop along new and more important 
lines. In May, 1846, the Canadian Parliament adopted an address 
to the Queen, asking that negotiations be undertaken with the 
United States with a view to arranging for the reciprocal admission 
into the United States and Canada of the products of those countries 
upon equal terms, and in December of that year the British Minis- 
ter, Mr. Pakenham, took up the subject with the United States 
Grovemment.** 

The fisheries dispute was not directly involved in these negotia- 
tions, but the British colonies urged that the United States should 
remit the tariff duties on their fish, proposing in exchange for such 
remission to admit the American fishermen to all the coast fisheries 
from which they were excluded under the treaty of 1818. 

This plan of settlement met with very decided opposition in the 
United States for several years, and while the subject was still under 
consideration an incident occurred which led to some further discus- 
sion of the British position on the ^^bays" question, and requires brief 
attention here. 

On July 5, 1852, Mr. Crampton, the British Charge at Washington, 
wrote to Mr. Webster, the Secretary of State, referring to complaints 
which had been made of encroachments by American and French 
fishing vessels upon the fishing grounds reserved to Great Britain 
by the treaty of 1818, and informed him that — 

Urgent representations having been addressed to her Majesty's 
government by the governors oi the British North American prov- 
mces in regard to these encroachments, whereby the colonial fisheries 
are most seriously prejudiced, directions have been given by the 
lords of her Majesty's admiralt}^ for stationing, off New Brunswick, 
Nova Scotia, Prince Edward's Island, and in the Gulf of St. Law- 
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rence, such a force of small sailing vessels and steamers as shall be 
deemed sufficient to prevent the infraction of the treaty. « 

At the same time a circular letter imder date of May 26, 1852, 
addressed by Sir John Packington, Secretary of State for the Colonies, 
to the Governors of the several North American Colonies, was brought 
to Mr. Webster's attention, in which letter it was stated — 

Her Majesty's Ministers are desirous of removing all grounds of 
complaint on the part of the colonies, in consequence of the en- 
croachments of the fishing vessels of the United States upon those 
waters, from which they are excluded by the terms of the Convention 
of 1818, and they therefore intend to despatch, as soon as possible, a 
small naval force of steamers or other small vessels, to enforce the 
observance of that Convention. ^ 

This letter also expressed a disinclination on the part of the British 
Government to prevent the colonies from adopting legislation for 
promoting the fisheries by means of bounties, and in it occurred the 
expression ^'and especially pending the negotiation with the United 
States of America for the settlement of the principles on which the 
commerce with the British North American Colonies is hereafter to 
be carried on."* 

The information thus received led Mr. Webster to believe that the 
British Government proposed to change its former policy and attempt 
to apply the Nova Scotia construction of the meaning of the word 
''bays" to the Bay of Fundy and to the other bays on the provincial 
coasts as well. This view was shared by the President and all the 
members of the Cabinet,*' and under date of July 6, 1852, Mr. Webster, 
who had l^ft Washington on the previous day, prepared at his home in 
Massachusetts a public letter which was given out for publication on 
July 19th, and appeared in a Boston newspaper on that date. In 
this letter Mr. Webster states that ''with the recent change of Minis- 
try in England has occurred an entire change of poUcy," and after 
quoting from the Packington circular, and enumerating the British 
and Colonial armed vessels which were to compose the fleet to be 
sent out to seize the American vessels, and reciting and commenting 
on the provisions of the renunciatory clause of the treaty of 1818, 
and referring to the construction adopted by the Law Officers of the 
Crown as to the meam'ngof the word "bays" as used in that treaty, 
he concludes the letter as follows: 
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It is this construction of the intent and meanmg of the Convention 
of 1818, for which the colonies have contended since 1841, and which 
they have desired should be enforced. This, the English Govern- 
ment has now, it would appear, consented to do, and the immediate 
eflfect will be, the loss of the valuable fall fishing to American fisher- 
men; a complete interruption of the extensive fishing business of 
New Englana, attended by constant collisions of the most unpleasant 
and exciting character, which may end in the destruction or human 
life, in the involvement of the Government in questions of a very 
serious nature, threatening the peace of the two countries. Not 
agreeing that the construction thus put upon the treaty is conform- 
able to the intentions of the contracting parties, this information is, 
however, made pubUc to the end that those concerned in the American 
fisheries may perceive how the case at present stands, and be upon 
their guard. The whole subject will engage the immediate atten- 
tion or the Government.® 

The publication of this letter by Mr. Webster was made the occa- 
sion by Lord Malmesbury, then the Secretary of State for Foreign 
Affairs, for requesting an interview with Mr. Lawrence, the 
American Minister at London, which interview was held on August 
7, 1852, and was reported to Mr. Webster by Mr. Lawrence in his 
despatch of August 10th of that year. In reporting this interview 
Mr. Lawrence writes that Lord Malmesbury said, among other 
things — 

That this question was not understood in the United States; that 
Mr. Webster had sent for Mr. Crampton to come to Boston; that the 
British government did not intend to assert any new principle, 
but only to protect the rights of the colonists in the fisheries, which 
had been neglected by their predecessors ; that what had been done, 
had been done at the urgent request of the colonists themselves; that 
the concessions made by Lord Aberdeen, of the right to fish in the 
Bay of Fundy, were fully recognized by the present government, and 
would not be withdrawn; that an armed force was sent there at this 
time to keep the American fishermen three miles from the British 
shores J in accordance with the provisions of the convention of 1818; 
that the orders were the same, both with respect to the French and 
the American fishermen; and finally, that her Majesty's government 
did not intend, by sending an armed force into those waters, to give 
offence either to the government or to the people of the United States ; 
the sole object being to maintain the neglectea rights of the colonists. ^ 

The following extract from the same despatch will show in part 
Mr. Lawrence's report of the views expressed by him: 

I said that I deeply regretted the course taken by her Majesty's 
government; that tne sending of nineteen armed vessels, without 
notice, to those waters, (as stated in the provincial Journals, ) appeared 
to be a hostile movement, and one that could not but produce 
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unpleasant results; that courtesy demanded that after the right of 
fefting had been claimed and exercised for thirty years, (whether 
rightftlly or wrongfully,) such notice should be given to the govern- 
ment of the United States as would enable it to seasonably proclaina 
to all concerned the intentions of the British government. I further 
stated that this measure taken at this tim«, when the whole American 
fishing-fleet was upon the provincial coast, would appear to have 
been intended (whether really so or not) to coerce the United States 
into a system of trade which, it is well known, the provinces have 
long sought for. I further stated that I was personally in favor of a 
comprehensive and reciprocal system of trace between the United 
States and the British North American provinces; but that a 
measure of so much importance, involving so various interests, 
could not be matured and executed without alfowing time. I said 
that this whole question was at present receiving much attention, not 
only in the provmces, but in all the States of the Union; that a com- 
mittee of the House of Representatives had it under consideration, 
and that I had understood that they were about to report a bill, or 
at least to make a report. If wisely arranged, I said that I thought 
the measure would prove conducive to the interests of both countries; 
and I could not but regret still more that the apparently hostile 
attitude of her Majesty^s ministers would retard its adoption. I 
said that under all the circumstances I could not but think that this 
' apparent measure of coercion was hastily adopted, and without that 
deliberation and forethought which had usually characterized the 
proceedings of British statesmen, and which was becoming a nation 
acting towards those with whom they were in a state of amicable 
peace, if not friendship even. I felt, therefore, I added, that under 
all the circumstances a mistake had been committed in ordering a 
fleet to those waters, and that I hoped the instructions to the several 
authorities in the provinces and to the admiral, would be so far 
modified as to open the way to a final and equitable settlement of the 
question. 

With this the interview of the 7th terminated.® 

On August 10, 1852, three days after this interview. Lord Malmes- 
bury wrote to Mr. Crampton at Washington, with reference to the 
publication of Mr. Webster^s letter, instructing him to inform Mr. 
Webster that ^^Her Majesty's government must necessarily enter- 
tain the sincerest regret that such a publication should have been 
made without what appears to her Majesty's government, sufficient 
inquiry into the circumstances of the case," and explaining *^how 
greatly this question of the protection of British fisheries has been 
misunderstood and misinterpreted in the United States," and after 
reviewing the situation he says, in repetition of what Mr. Lawrence 
had already reported that he said to him — 

Her Majesty's government, so far from having any intention of 
now excluding American fishermen from the Bay of Fundy, are pre- 
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pared to maintain that the relaxation granted in 1845 was reasonoMe 
arid just J and shovM be adhered to; and, in ^ving orders to strengthen 
the naval force employed to maintain the exercise of our rights 
under the treaty of 1818, they could not contemplate that the gov- 
ernment of the United States would assume that a relaxation formally 
granted, as regards the Bay of Fundy, was thereby cancelled, with- 
out the equally formal notice which her Majesty's government 
w^ould undoubtedly feel themselves bound to have given to an ally 
of the British Crown, had such an act been intended.** 

He further says that it was not ^'with any view to disturb arrange- 
ments made in good faith with the United States government, that 
Her Majesty's government issued orders to their officers to put a stop 
to illicit proceedings — proceedings which are not merely contrary to 
treaty, but which are mixed up with smuggling transactions damaging 
to British interests. ''** The following statement made by Lord 
Malmesbury in this letter is also of interest: 

As I propose that this despatch shall merely explain away certain 
points which have clearly been misunderstood, i shall abstain for 
the present from entering into a discussion upon the interpretation 
to be given to the term ^*bay''; and upon this part of the subject 1 
will only add that her Majesty's government intended to leave the 
matter precisely where it was left in 1845 by the governments of 
Great Britain and the United States — namely, that the relaxation as 
to bays applied, as is stated in Lord Aberdeen's note to Mr. Everett 
of the 21st of April, 1845, ^*to the Bay of Fundy alone" — any further 
discussion of that question being as a matter of negotiation between 
the two governments. ^ 

Three days later, on the 13th of the same month, I^ord Malmesbury 
wrote to Mr. Lawrence on the same subject as follows : 

The orders that are to go out to our admiral, and of which I have 
given Mr. Cramp ton notice, are — 

Not to interfere with the Magdalen islands. 

To consider the Bay of Fundy on the same footing as we placed it 
in 1845. 

To capture American fishing vessels only under precisely [the] same 
circumstances as those which would have been acted upon of late 
years, and when manifestly infringing the treaty. 

To exercise these instructions with the greatest forbearance and 
moderation. *" 

It appears from Mr. Lawrence's despatch to Mr. Webster, dated 
August 13, 1852, that at the request of Lord Malmesbury, he had 
held a further interview with him two days before, and as a result 
of that interview, Mr. Lawrence reported as follows : 

Lord Malmesbury will probably propose to leave that part of the 
treaty about which we disagree, for the present, just where it has been^ 
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and will direct the British authorities to confine their exertions to 
within three marine miles of the shore, to exercise their power with 
great leniency, and not to make captures except under flagrant cir- 
cumstances. He wishes to place tne question in position to be ad- 
justed, if possible, when the present excitement nas passed away. 
Whatever may be the views of the colonists, the government here has 
every desire to settle the whole matter. They have committed an 
error which I think they wish to repair as soon as possible.** 

This view was confirmed by the character of the orders which 
were actually issued, for they proved to be even less stringent than 
Lord Malmesbury had reported, as will appear from the following 
incident: 

On August 23, 1852, Vice- Admiral Seymour, in command of the 
British vessels at the North Atlantic station, wrote to the Lieutenant 
Governor of Nova Scotia, enclosing a copy of statements of American 
fishermen as to notices given them by the commanders of the pro- 
vincial vessels employed for the protection of the fisheries, respecting 
the limits within which thej^ were allowed to fish, which statements 
were as foJlows: 

1. R. W. Armistead, Master of the United States schooner -An^e- 
noraj of Frankfort, states about the 27th of July, he went on board 
the Resj[)onsible, and was informed by her Commander, that if he 
found him fishing within three marine miles of a fine drawn from 
Cape Gasp6 to North Point of Prince Edward's he would seize his 
vessel. 

2. Stephen Morey, master of the U. S. schooner i?. Roster , of Deer 
Island, stated that he went on board ^^ Halifax^' laying in McNair's 
Cove, Gut of Canso, about the 23rd of July, and was informed by 
the Commander of that vessel, that his orders were to draw a line 
from Port Hood to the East Point of P. E. Island, thence to the 
North Point of P. E. Island, thence to Birch Point on Mission Island, 
and that he would seize any Vessels that he found fiLshing within three 
marine miles of that line. 

3. William Page, Master of the U. S. schooner Paragon ^ of New- 
buryport, stated to Mr. Sutton, that on or about the 23rd of July he 
was informed by the Commander of the Schr. Responsible that he 
should draw a fine from headland to headland on any part of the 
coast of Nova Scotia, and seize emj vessel that he found fishing 
within three marine miles of such a hne. 

4. Stephen Randall, Master of the U. S. Schr. Montezuma, states 
that on or about 20th July, whilst laying in Pirates Cove, Gut of 
Canso, he met the Master of the Halifax, (James Laybold), who 
informed him that he was not allowed to fish within three marine 
miles of a hne drawn from the North Cape to Cape Gasp6, and that 
he would seize his vessel if he found him fishing within tnat distance 
of that hne. 
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Several other Masters of American vessels corroborated .these 
statements, but I did not think it necessary to take the particulars.** 

Admiral Seymour adds in his letter enclosing these statements: 

I am not aware of the lines therein described having been sanc- 
tioned by authority. 

By direction of the Lieutenant Governor of Nova Scotia, the Pro- 
vincial Secretary wrote on August 26, 1852, to, Captain Laybold and 
Captain Dodd of the Provincial Revenue cutters Halifax and Respond- 
svble, calling their attention to these statements and asking them to 
furnish without delay **such explanation as will enable the Lieuten- 
ant Governor to judge how far the conversations which are made 
matter of complaint, have been accurately reported," and adding: 
''In the meantime you will take care to detain no vessel which is 
not found trespassing within three miles of land J' ^ 

Before this official inquiry had reached Captain Dodd of the 
Responsible, it appears that the statements referred to had already 
been called to his attention by the Admiral, and on August 29, 1852, 
he wrote to the Provincial Secretary denying the responsibility for 
any of the statements except that reported to have been made by 
WiUiam Page, with respect to which he says: 

The assertion of William Page, Master of the Schooner Paragon, 
may be correct, for I did to several American Captains (and he may 
have been one of them) say, that I should draw a line from the head- 
lands of the Coast and Bays of Cape Breton, and seize all American 
Vessels found trespassing within three marine miles of such line; and 
such are my intentions until further orders, as I consider myself 
bound to do so by my instructions, in which I am referred to the 
Convention of 1818; and as it would be great presumption in me to 
attempt to put any construction on that Treaty, I feel myself bound 
by the opinions of the Queen's Advocate, and Her Majesty's Attorney 
General, given in 1841; and also by the result of the trial of the 
American Schooner Argus, which vessel was seized by me within a 
line drawn from Cow Bay Head to Long Point, near Cape North, 
Cape Breton, and condemned. ^ 

The Provincial Secretary's official conununication having subse- 
quently reached him, he again wrote on September 1, 1852, receding 
from his earher position and stating in submission to his official in- 
structions, that ^'the orders not to detain vessels unless found tres- 
passing within three miles of land shall be strictly attended to."^ 

The other captain rephed on September 1, 1852, denying all 
responsibility for the statements referred to. 
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No further correspondence seems to have been exchanged with 
reference to Mr. Webster's misunderstanding of Lord Malmesbury's 
intentions, but the President in his annual message to Congress, dated 
December 6, 1852, calls attention to the incident and the situation 
out of which it arose, and makes the following statement with refer- 
ence to the settlement of the fisheries question in connection with the 
pending reciprocity negotiations : 

These circumstances, and the incidents above alluded to, have led 
me to think the moment favorable for a reconsideration of the entire 
subject of the fisheries on the coasts of the British provinces with a 
view to place them upon a more liberal footing of reciprocal privilege. 
A willingness to meet us in some arrangement of this kind is under- 
stood to exist, on the part of Great Britain, with a desire on her part 
to include in one comprehensive settlement as well this subject as the 
commercial intercourse between the United States and tifie British 
provinces. I have thought that, whatever arrangements may be 
made on these two subjects, it is expedient that they should be em- 
braced in separate conventions. The illness and death of the late 
Secretary of State prevented the commencement of the contemplated 
negotiation. Pains have been taken to collect the information re- 
quu-ed for the details of such an arrangement. The subject is attended 
with considerable difficulty. If it is found practicable to come to an 
agreement mutually acceptable to the two parties, conventions may 
be concluded in the course of the present winter. The control of 
Congress over all the provisions of such an arrangement, affecting the 
revenue, will of com-se be reserved." 

Mr. Webster's interpretation of^^hays^\ 

Before passing from the consideration of Mr. Webster's public letter 
of July 6, 1852, a misapprehension, which has arisen on the part of 
Great Britain with respect to Mr. Webster's interpretation of the 
meaning of the word '' bays '' as used in the treaty, requires correction. 

This question came up for discussion in the proceedings before the 
Halifax Commission under the treaty of 1871, and much reliance was 
placed by Great Britain on the following statement in Mr. Webster's 
letter as supporting the ''headland theory" : 

It would appear that by a strict and rigid construction of this 
article, fishing vessels of the United States are precluded from entering 
into the bays or harbors of the British proviixces, except for the pur- 
poses of shelter, repairing damages, and obtaining wood and water. 
A bay, as is usually understood, is an arm or recess of the sea, entering 
from the ocean between capes or headlands ; and the term is applied 
equally to small and large tracts of water thus situated. It is com- 
mon to speak of Hudson's Bay, or the Bay of Biscay, although they 
are very large tracts of water. 
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The British authorities insist that England has a right to draw a line 
from headland to headland, and to capture all American fishermen 
who may follow their pursuits inside of tiiat line. It was undoubtedly 
an oversight in the Convention of 1818, to make so large a concession 
to England, since the United States had usually considered that those 
vast inlets or recesses of the ocean ought to be open to American 
fishermen, as freely as the sea itself, to within three marine miles of 
the shore. ^ 

That this is not a statement of Mr. Webster's opinion of the true 
intent and meaning of the treaty is evident from his use of the word 
'^ oversight'' which is clearly intended to apply to the employment 
of language inaccurately expressing the understanding of the parties, 
and in fact at the end of the letter, in a paragraph which is generally 
suppressed when the paragraph above quoted is made use of, he dis- 
tinctly states his dissent from the ^^ headland theory" interpretation 
as follows: 

Not agreeing that the construction thus put upon the treaty is 
conformable to the intention of the contracting parties, this informa- 
tion is, however, made public to the end that those concerned in the 
American fisheries may perceive how the case at present stands and 
be upon their guard." 

Mr. Webster's letter taken as a whole and considered in the light 
of the surrounding circumstances cannot fairly be understood as 
expressing an opinion in support of the British contention, and there 
was certainly no misapprehension on this point on the part of Great 
Britain at the time the letter was written, for it will be remembered 
that Lord Malmesbury, in commenting on the publication of the 
letter, said, in his note of August 10, 1852 to Mr. Crampton, ''her 
Majesty's government must necessarily entertain the sincerest regret 
that such a publication should have been made" etc.^ 

It may be assumed that if Mr. Webster's letter had been regarded 
as expressing an opinion in support of the British contention, no 
regret at its publication would have been entertained by the British 
Government. 

Furthermore the opinion held by Mr. Webster at that time as to 
the meaning of the word "bays" as used in the treaty, is set forth 
with great clearness and force in a memorandum prepared by him 
in July, 1852, to be sent to Mr. Crampton, but which unfortunately 
was never sent owing to Mr. Webster's failing health and untimely 
death before it was completed. This memorandum shows an exhaust - 
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ive study of the entire history of the fisheries controversy, and in it 
Mr. Webster reaches the conclusion that the term "bays" as used in 
the renunciatory clause means the inner bays in distinction from 
the outer part of the great indentations of the coast.* 

It will be found that Mr. Webster's views are in accord with those 
of Mr. Rush, one of the American Plenipotentiaries who negotiated 
the treaty, as will appear from an examination of several state- 
ments published by Mr. Rush on the subject, one of which was writ- 
ten on July 18, 1853, to Mr. Marcy, then Secretary of State, in re- 
sponse to a request for his views on the subject, and in this he says, 
referring to the treaty of 1818 — 

In signing it, we believed that we retained the right of fishing in 
the sea, whether called a bay, gulf, or by whatever other term des- 
ignated, that washed any part of the coast of the British North 
American Provinces, with the simple exception that we did not come 
within a marine league of the shore. We had this right by the law 
of nations. Its confirmation was in the treaty of :83. We retained 
it undiminished, unless we gave it up by the first article of the con- 
vention of 1818. This we did not do. The article warrants no such 
construction.^ 

Mr. Rush's statements on this subject, coming as they do from 
the highest possible authority upon the true intent and meaning of 
the renunciatory clause as understood at the time the treaty was 
made, are entitled to careful consideration and are printed in full 
in the Appendix to this Case. ^ 

The decision of the Claims Commission of 1853 in the Washington and 

Argus cases. 

Under the Claims Convention of February 8, 1853, between the 
United States and Great Britain, claims for damages for the seizures 
of the Washington and the Argus were submitted for decision to the 
Joint Commission established by that convention for the settlement 
of claims, and on the disagreement of the commissioners both of these 
cases were decided in favor of the claimant by the umpire, Mr. Joshua 
Bates, who sustained in all respects the contentions of the United 
States as to the true intent and meaning of the word ''bays'' as used 
in the treaty of 1818. The full text of these decisions is given below: 
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The Washington case — Decision of Bates, Umpire. 

The schooner Washington was seized by the revenue schooner 
Juha, Captain Darby, while fishing in the Bay of Fundy, ten miles 
from the shore, on tne 10th of May, 1843, on the charge of violating 
the treaty of 1818. She was carried to Yarmouth, Nova Scotia, and 
there decreed to be forfeited to the crown by the judge of the vice 
admiralty court, and with her stores ordered to be sold. The owners 
of the Washington claim for the value of the vessel and appurte- 
nances, outfits and damages, $2,483, and for eleven years mterest 
$1,638, amounted together to $4,121. By the recent reciprocity 
treaty, happily concluded between the United States and Great 
Britain, there seems no chance for any future disputes in regard to 
the fisheries. It is to be regretted, that in that treaty, provision 
was not made for settling a few small claims of no importance in a 
pecuniary sense, which were then existing, but as they have not been 
settled, they are now brought before this commission. 

The Washington fishing schooner was seized, as before stated, in 
the Bay of Fundy, ten miles from the shore, off Annapolis, Nova 
Scotia. 

It will be seen by the treaty of 1783, between Great Britain and 
the United States, that the citizens of the latter, in common with 
the subjects of the former, enjoyed the right to take and cure fish on 
the shores of all parts of Her Majesty's dominions in America, used 
by British fishermen; but not to dry fish on the island of Newfound- 
land, which latter privilege was confined to the shores of Nova Scotia 
in the following words: ''And American fishermen shall have liberty 
to dry and cure fish on any of the unsettled bays, harbors and creeks 
of Nova Scotia, but as soon as said shores shall become settled, it 
shall not be lawful to dry or cure fish at such settlement, without a 
previous agreement for that purpose with the inhabitants, proprie- 
tors, or possessors of the ground.^' 

The treaty of 1818 contains the following stipulations in relation 
to the fishery: "AVhereas, differences have arisen respecting the 
liberty claimed by the United States to take^ dry, and cure fish on 
certain coasts, hays, harbors, and creeks of his Britannic Majesty's 
dominions in America, it is agreed that the inhabitants of the United 
States shall have, in common with the subjects of his Britannic 
Majesty, the liberty to fish on certain portions of the southern, 
western, and northern coast of Newfoundland ; and, also, on the coasts, 
bays, harbors, and creeks, from Mount Jol}^, on the southern coast 
of Labrador, to and through the straits of Belle Isle; and thence 
northwardly indefinitely along the coast, and that American fisher- 
men shall have liberty to dry and cure fish in any of the unsettled 
bays, harbors, and creeks of said described coasts, until the same 
become settled, and the United States renounce the liberty hereto- 
fore enjoyed or claimed by the inhabitants thereof, to take, dry, or 
cure fish, on or within three marine miles of any of the coasts, Days, 
creeks, or harbors of his Britannic Majesty's dominions in America, 
not included in the above mentioned limits: provided, however, that 
the American fishermen shall be admitted to enter such bays or 
harbors, for the purpose of shelter, and of repairing damages therein, 
of purchasing wood, and of obtaining water, and for no other purpose 
whatever. But they shall be imder such restrictions as may be 
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necessary to prevent their taking, drying, or curing fish therein, or 
in any other manner whatever abusing the privileges hereby reserved 
to them/' 

The question turns, so far as relates to the treaty stipulations on 
the meaning given to the word ^' bays'' in the treaty of 1783. By 
that treaty the Americans had no right to dry and cure fish on the 
shores and bays of Newfoundland, but they had that right on the 
coasts, hays J harbors and creeks of Nova Scotia; and as they must 
land to cure fish on the shores, bays, and creeks, they were evidently 
admitted to the shores of the hays, etc. By the treaty of 1818, the 
same right is granted to cure fish on the coasts, bays, etc. of New- 
foundland, but the Americans relinquished that right, and the right 
to fish within three miles of the coasts, bays, etc. of Nova Scotia, Takmg 
it for granted that the framers of the treaty mtended that the word 
''bay or bays" should have the same meaning in all cases, and no 
mention bemg made of headlands, there appears no doubt that the 
Washington, in fishing ten miles from the snore, violated no stipula- 
tions of the treaty. 

It was urged on behalf of the British government, that by coasts, 
bays, etc., is understood an imaginary Tine, drawn along the coast 
from headland to headland, and that the jurisdiction of her Majesty 
extends three marine miles outside of this line; thus closing all the 
bays on the coast or shore, and that great body of water called the 
Bay of Fundy against Americans and others, making the latter a 
British bay. This doctrine of headlands is new, and has received a 
proper limit in the convention between France and Great Britain of 
2d August, 1839, in which ''it is agreed that the distance of three 
miles fixed as the general limit for the exclusive right of fishery upon 
the coasts of the two countries shall, with respect to bays, the mouths 
of which do not exceed ten miles in width, be measured from a straight 
line drawn from headland to headland." 

The Bay of Fundy is from 65 to 75 miles wide, and 130 to 140 miles 
long, it has several bays on its coasts; thus the word bay, as applied 
to this great body of water, has the same meaning as that applied to 
the Bay of Biscay, the Bay of Bengal, over which no nation can have 
the right to assume the sovereignty. One of the headlands of the 
Bay of Fundy is in the United States, and ships bound to Passama- 
quoddy must sail through a large space of it. The island of Grand 
Menan (British) and Little Menan (American) are situated nearly on 
a line from headland to headland. These islands, as represented in 
all Geographies, are situate in the Atlantic Ocean. The conclusion, is, 
therefore, in my mind irresistible, that the Bay of Fundy is not a 
British bay, nor a bay within the meaning of the word, as used in the 
treaties of 1783 and 1818. 

The owners of the Washington, or their legal representatives, are 
therefore entitled to compensation, and are hereby awarded not the 
amount of their claim, which is excessive, but the sum of three 
thousand dollars, due on the 15th Januaiy, 1855. 

The opinion of the American Commissioner in this case is printed 

in full in the appendix." 
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The Argus case — Decision of Bates ^ Umpire, 

The Umpire appointed agreeabljr to the provisions of the Conven- 
tion entered into between Great Britain ana the United States on the 
8th of February 1853 for the Adjustment of Claims by a Mixed Com- 
mission having been duly notified by the Commissioners under the 
said Convenion that they had been unable to agree upon the decision 
to be given with reference to the Claim of the Owners of the Schooner 
''Argus'' of Portland United States Doughty Master against the 
British Government; And having carefully examined and considered 
the papers and Evidence produced on the Hearing of the said Claim 
and having conferred with the said Commissioners thereon hereby 
reports that the Schooner ''Argus'' 55 tons burthen was captured on 
the 4th August 1844 while Fishing on St. Ann's Bank by the Revenue 
Cruiser Sylph of Lunenburg Nova Scotia commanded by William 
Carr — Phillip Dod seizing Master — carried to Sidney where she was 
stripped and everything belonging to her sold at Auction. At the 
time of the Capture the "Argus" was stated on Oath to have been 28 
Miles from the nearest land Cape Smoke there was therefore in this 
case no violation of the Treaty of 1818. I therefore Award to the 
Owners of the Argus or their legal Representatives for the loss of 
their vessel outfits stores and fish the sum of Two thousand Dollars on 
the 15th January 1855. 

Joshua Bates, Umpire. 

London 23d December 1854, 
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Treaty of June 6, 1854* 

The treaty of June 5, 1854, between the United States and Great 
Britain, conmaonly called the Reciprocity Treaty, went into opera- 
tion on September 11, 1854, for a fixed term of ten years from that 
date and thereafter until the expiration of twelve months after notice 
given by either party to the other of its wish to terminate. It was 
terminated on March 11, 1866, by notice from the United States. 

So far as it related to the fisheries controversy under the treaty of 
1818, its purpose, as recited in the preamble, was to avoid further 
misunderstandings between the citizens and subjects respectively of 
the United States and Great Britain in regard to the extent and the 
right of fishing on the coasts of British North America, secured to 
each by Article I of the treaty of 1818. 



134 CASE OF THE UNITED STATES. 

The fisheries provisions of this treaty are printed in full in the 
Appendix,* and the following extract from them will show their rela 
tion to the fisheries provisions of the treaty of 1818: 

It is agreed by the high contracting parties that in addition to the 
liberty secured to the United States nshermen by the above-men- 
tioned convention of October 20, 1818, of taking, curing and drying 
fish on certain coasts of the British North American Colonies therein 
defined, the inhabitants of the United States shall have, in common 
with the subjects of Her Britannic Majesty, the hberty to take fish 
of every kind, except shell-fish, on the sea coasts and shores and in 
the bays, harbors and creeks of Canada, New Brunswick, Nova Scotia, 
Prince Edward's Island, and of the several islands, thereunto adja- 
cent, without being restricted to any distance from the shore, with 
permission to land upon the coasts and shores of those colonies, and 
the islands thereof, and also upon the Magdalen Islands, for the pur- 
pose of drying their nets and curing their fish; provided that, in so 
doing, they do not interfere with the rights of private property, or 
with British fishermen, in the peaceable use of any part of the said 
coast in their occupancy for the same purpose. 

It is understood that the above-mentioned liberty applies solely to 
the sea fishery, and that the salmon and shad fisheries, and all fish- 
eries in rivers and the mouths of rivers, are hereby reserved exclu- 
sively for British fishermen.* 

Article II contains reciprocal provisions in similar form, applying 
to fishing by British subjects on the '^eastern sea-coasts and shores 
of the United States, north of the 36th parallel of north latitude, and 
on the shores of the several islands thereunto adjacent, and in the 
bays, harbors, and creeks of the said sea-coast and shores of the United 
States and of the said islands." ^ 

Article VI provided for the extension of the foregoing provisions to 
Newfoundland so far as they were applicable. 

It will be perceived that in so far as these provisions related to the 
coasts now under consideration, they left undisturbed the liberties 
to which the American fishermen were entitled under the treaty of 
1818, and in addition extended to them the liberty of access to all the 
waters and coasts from which they were excluded by that treaty, ex- 
cepting only the mouths of rivers; these new provisions therefore 
were superadded to the fisheries provisions of the treaty of 1818. 

During the entire period that this treaty was in force, no question 
of dispute involving the fisheries arose between the United States and 
Great Britain. Subsequently, in 1880, in a dispute which arose under 
the treaty of 1871, in connection with the Fortune Bay seizures, a 
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circular letter which Secretary of State Marcy had addressed to the 
American fishermen in 1856 was cited by Lord Salisbury in support of 
the British contention as to the effect bf the words *4n common with 
British subjects'' which are found in all of these treaties. The ques- 
tions thus presented may more conveniently be considered in con- 
nection with the circumstances and conditions surrounding them, 
which are reviewed later. 

The situation follounng the expiration of the Treaty of 1854, 

As the date of the expiration of the treaty of 1854 approached, the 
desire to avoid a renewal of the difficulties under the treaty of 1818, 
which had been set at rest by the treaty of 1854, directed the atten- 
tion of both governments to the advisability of entering into some 
new arrangement on the subject. The steps which were taken in 
this direction on the part of Great Britain up to the date of the ex- 
piration of the treaty, and the British views of the American position 
at that time, are of interest and will be found stated at some length 
in a communication written on March 17, 1866, by Lord Clarendon, 
Secretary of State for Foreign Affairs, to Sir Frederick Bruce, the 
British Minister at Washington.* 

On February 16, 1866, a month prior to the expiration of the 
treaty. Sir Frederick Bruce wrote to Mr. Seward, the Secretary of 
State, stating that "Her Majesty's Government would be well content 
to renew the Treaty in its present form" or to reconsider "and so to 
modify its terms as to render it, if possible, more beneficial to both 
countries than it has hitherto been," and he further suggested that if 
the United States should prefer the latter course, an arrangement of a 
provisional character might be entered into with a view to affording 
time for fresh negotiations. The reasons which had induced the 
United States to terminate the treaty made the suggestion of its 
renewal unacceptable, and Mr. Seward replied to the British Minister 
on the day following this proposal "that careful inquiry made 
during the recess of Congress induced the President to beUeve that 
there was then no such harmony of public sentiment in favor of the 
extension of the treaty as would encourage him in directing nego- 
tiations to be opened." ^ On the 10th of April, 1866, however, Mr 
Seward instructed Mr. Charles Francis Adams, then American Minister 
at London, to propose to Lord Clarendon an arrangement for the 
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temporary regulation of the matter in the manner provided in the 
following draft of a protocol, which he enclosed: 

Whereas in the 1st article of the convention between the United 
States and Great Britain, concluded and signed in London on the 
20th of October, 1818, it was declared that 'Hhe United States hereby 
renounce forever any liberty heretofore •enjoyed or claimed by the 
inhabitants thereof to take, dry, or cure fish on or within three marine 
miles of any of the coasts, bays, creeks, or harbors of his Britannic 
Majestv's dominions in America not included within certain limits 
heretofore mentioned;'' and whereas differences have arisen in re- 
gard to the extent of the above mentioned renunciation, the govern- 
ment of the United States and her Majesty the Queen of Great 
Britain, being equally desirous of avoiding further misunderstand- 
ing, have agreed to appoint, and do hereby authorize the appoint- 
ment of a mixed commission for the following purposes, namely: 

1. To agree upon and define by a series of lines the limits which 
shall separate the exclusive from the common right of fishing on 
the coasts and in the seas adjacent of the British North American 
colonies, in conformity with the 1st article of the convention of 1818; 
the said lines to be regularly numbered, duly described, and also 
clearly marked on charts prepared in duplicate for the purpose. 

2. To agree upon and establish such regulations as may be neces- 
sary and proper to secure to the fishermen of the United States the 
privilege of entering bays and harbors for the purpose of shelter and 
of repairing damages therein, of purchasing wood, and of obtaining 
water, and to agree upon and establish such restrictions as may be 
necessary to prevent tne abuse of the privilege reserved by said con- 
vention to the fishermen of the United States. 

3. To agree upon and recommend the penalties to be adjudged, and 
such proceedings and jurisdiction as may be necessary to secure a 
speedy trial and judgment with as little expense as possible, for the 
violators of rights and the transgressors of tne limits and restrictions 
whiich may be hereby adopted : 

Provided, however, that the limits, restrictions and regulations 
which may be agreed upon by the said commission shall not be final, 
nor have any effect, until so jointly confirmed and declared by the 
United States and her Majesty the Queen of Great Britain, either 
by treaty or by laws, mutually acknowledged and accepted by the 
President of the United States, by and with the consent of the Senate 
and by her Majesty the Queen of Great Britain. 

Pending a definitive arrangement on the subject, the United States 
government engages to give all proper orders to officers in its employ- 
ment, and her Britannic Majesty's government engages to instruct 
the proper colonial or other British officers to abstain from hostile 
' acts against British and United States fishermen respectively .* 

Pursuant to Mr. Seward's instructions, Mr. Adams promptly sub- 
mitted the draft of the proposed protocol to Lord Clarendon, and on 
May 11, 1866, Lord Clarendon wrote to Sir Frederick Bruce, author- 
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izing him to accept this proposal on certain conditions, which he 
stated as follows : 

Her Majesty's Government understand that 'Hhe southern coast 
of Newfoundland, which extends from Cape Kay to the Kameau 
Islands ;'' 'Hhe western and northern coasts of Newfoundland, from 
the said Cape Kay to the Quirpon Islands;" '^ihe shores of the Mag- 
dalen Islands;" ^'the coasts, bays, harbours, and creeks from Mount 
Joly, on the southern coast of Labrador, to and through the straits of 
Belle Isle, and thence northwardly, indefinitely, along the coast;" 
and also ^'the unsettled bays, harbours, and creeks of the southern 
part of the coast of Newfoundland hereabove described, and of the 
coast of Labrador" will be excluded from the operations of the Com- 
mission, whose duty wUl therefore be confined to ascertaining what 
is the real extent and meaning of the renunciation, on the part of 
the United States, ^'to take, dry, or cure fish on or within three 
marine miles of any of the coasts, bays, creeks, or harbours of His 
Britannic Majesty's dominions in America not included within the 
above-mentioned hmits;" and, having ascertained these points, then 
to lay down regulations under which United States' fishermen may be 
''admitted to enter such bays or harbours for the purpose of shelter 
and repairing damages therein, of purchasing wood, and of obtaining 
water;" and to agree upon a system of police for enforcing the con- 
clusions at which the Commission may arrive. 

If I have correctly described the object of the United States in the 
present proposal, Her Majesty's Government will readily accede to it, 
and will cordially co-operate in removing a source of much irritation 
between the subjects and citizens of the two countries. 

In any case, however. Her Majesty's Gx)vernment would reserve, 
as that of the United States are also prepared for themselves to 
reserve, the right of considering the recommendations of the Joint 
Commission, before they can finally be held binding on the two Gov- 
ernments; and Her Majesty's Government would hold themselves 
entitled to maintain, pending the determination of the questions to 
be discussed, the principle for which they have heretofore contended, 
and to enforce all regulations and assert all rights which previously 
to the conclusions of the Reciprocity Treaty, the British Government 
asserted and enforced. Therefore, if the purport of the concluding 
paragraph of Mr. Adams' paper is meant by the United States to 
mvolve an obhgation on the part of Her Majesty's Government to 
continue to allow, during the sitting of the Commission, fishermen of 
the United States to enjoy in British waters the privileges under the 
Reciprocity Treaty which the Government of the United States have 
now renounced for their citizens, you will frankly state to Mr. Seward 
that into such an engagement Her Majesty's Government cannot 
enter. 

Her Majesty's Government are most desirous that the rights of the 
Colonies should be so enforced as to give the least possible occasion 
for complaint or discussion. They have cordially approved, and 
have recommended to the Governments of the other British Provinces, 
a proposal made by the authorities of Canada, that American fisher- 
men should for the present season be allowed to enjoy, under special 
licenses, the benefits conferred by the Reciprocity Treaty, and they 
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will be glad to learn that the Lower Provinces have adopted an 
arrangement intended to prevent the change of circumstances from 
operating suddenly to the injury of the fishmg interests of citizens of 
the United States; but they cannot engage indefinitely to adhere to 
this system, though they are perfectly prepared to concert with the 
United States for substituting for it a more permanent arrangement 
which, either solely appKcable to fisheries, or more generally com- 
prising the common interests of Her Majesty's subjects, and those of 
the citizens of the United States, shall hold out a promise of mutual 
interest to both parties, and the strongest assurance of peace and 
good-will between the two Governments. 

You will, of course, freely communicate with Her Majesty's Colo- 
nial authorities on the matters referred to in this despatch.** 

Great Britain's unwillingness ''to continue to allow, during the 
sitting of the Commission, fishermen of the United States to enjoy in 
British waters the privileges under the reciprocity treaty which the 
Government of the United States have now renoimced for their 
citizens" left open the whole question of how a recurrence of the 
hostile treatment of American fijshermen by the provincial authori- 
ties could be prevented pending the settlement of their differences as 
to their respective rights under the treaty of 1818. 

This difficulty was in part met by carrying out the proposal above 
referred to by Lord Clarendon, which had been made by the authori- 
ties of Canada, ''that American fishermen should for the present 
season be allowed to enjoy, under special licenses, the benefits con- 
ferred by the reciprocity treaty.'' This plan was concurred in by 
Nova Scotia, New Brunswick, and Prince Edward's Island as Mr. 
Seward was advised by Sir Frederick Bruce in his notes of Jime 24, 
and July 21, 1866,^ and was continued until 1870. 

During this period, however, an attempt was made by the provin- 
cial authorities to apply to American fijshing vessels found without a 
special license an even more extreme and severe interpretation of 
the treaty and the local laws adopted for its enforcement than had 
been attempted at any time prior to the treaty of 1854. The British 
North America Act of March 29, 1867, under which the provinces of 
Nova Scotia, New Brunswick, and Quebec became a part of the 
Dominion of Canada, gave the Dominion Government authority 
over their sea-coast fisheries, and on May 22, 1868, that Government 
adopted an act respecting fishing by foreign vessels on those coasts.*^ 
The treatment of American vessels under this act and under the 
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amendment of it adopted on May 12, 1870,* led to a report on the 
subject by the United States Consul at HaHfax under date of October 
3, 1870, in which he says: 

Fishery laws, — The existing laws relating to the fisheries consist of 
the treaty of 1818, between the United States and Great Britain; the 
imperial act framed June 14, 1819, for the purpose of carrying the 

£ revisions of the treaty into effect ; the British \orth American act 
•amed March 29, 1867, giving authority to the Canadian govern- 
ment over the sea-coast and inland fisheries; and the Dominion acts 
framed respectively May 22, 1868, and May 12, 1870, relating to 
fishing by foreign vessels. 

All these acts, Canadian as well as imperial, purport to be founded 
upon the treaty of 1818, and designed to enforce its provisions. 
Some of the provisions of the colonial acts respecting the fisheries 
are borrowed from imperial statutes relating to trade and navigation, 
and although enacted to protect the in-shore fisheries, are not 
strictly applicable to fishing vessels. 

Supplies. — In no act is there any prohibition against fishing vessels 
visiting colonial ports for supplies. The silence of all the acts upon 
this point, and tne practice of more than half a century under im- 
perial laws, framed expressly for the purpose of carrying into effect 
the provisions of the treatv, justify the conclusion that no such pro- 
hibition was contemplated by it. This view of the subject denves 
additional support from the fact that at the time of the adoption of 
the treaty the mackerel fishing, as now carried on, was comparatively 
unknown. 

During the intervening years between 1818 and 1870, throughout 
all the controversies between the United States and Great Britain 
on the subject of the fisheries, no question until the present had 
arisen in reference to supplies. They were always readily procured 
in colonial ports, and the trade being profitable to the people of the 
colonies, was facilitated by the local authorities. 

The controversies which preceded the adoption of the reciprocity 
treaty related principally to our ri^ht to fish in certain bays, and to 
the exact limits withm which American fishermen, by the convention 
of 1818, were entitled to fish on the coasts of British North America. 

The rights insisted upon by citizens of the United States were 
practicalty decided in tneir favor by the commissioners appointed 
under the convention of 1853, between the United States and Great 
Britain, in the case of the schooner Washington. That schooner, 
while fishing in the Bay of Fundy in 1843, ten miles distant from 
the shore, was seized by the British authorities, taken into Yar- 
mouth, Nova Scotia, and there condemned for a. violation of the 
fishery laws. 

In 1853, after the adoption of the reciprocity treaty, the case 
was brought before the commissioners on a claim of the owners of 
the schooner for damages; and after a full and careful examination 
was decided in favor of the claimants, to whom damages were awarded 
for the illegal seizure and condemnation. Since that time what is 
termed the ^* headland '^ interpretation of the treaty, theretofore at 
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different times insisted upon bv Great Britain, and uniformly op- 

Eosed by the United States, if not actually abandoned, has been 
eld in abeyance, and it is not probable that any questions will 
hereafter arise in relation to it between the two countries. 

In regard to fishing supplies, the practice which has so long pre- 
vailed of procuring them in colonial ports, with the full knowledge 
and consent of both governments, whose citizens have mutually 
shared in the benefits resulting from such practice, must be regarded 
as a practical construction given to the treaty which concludes all 
parties. 

TranssMpment in bond. — Since the abrogation of the reciprocity 
treaty until within a few weeks past, it has been the practice of the 
colonial authorities to permit the transshipment in bond of American- 
caught fish. The practice was founded upon no statutorv enact- 
ment, but was adopted as a commercial regulation, mutually bene- 
ficial to our fishermen and the people of the provinces. It afforded 
facilities to the former in the prosecution of a lawful and useful 
avocation, and increased the traae and contributed to the prosperity 
of the latter. While its discontinuance, in itself, violates no estab- 
lished commercial usage between friendly nations, as in the case 
of the prohibition of supplies to our fishermen, yet the time of its 
discontinuance, in the midst of the fishing season, without previous 
notice, and when much greater and more important bonding privileges 
were, and still are, extended by the United States to the Bntish colo- 
nies, is a just cause of complaint. 

Fresh fish. — While fresh fish, the product of the British North 
American fisheries, is admitted into tne United States duty free, our 
fishermen are prohibited from procuring ice for fresh fish caught 
while fishing side by side with British fishermen on the same banks. 

Pilotage, — To subject fishing vessels coming in to colonial ports, as 
is now the case, to the compulsory regulations respecting pilotage 
applied to merchant vessels, and at the same time to deny them when 
in port the ordinary privileges extended to such merchant vessels, 
is manifestly unjust. 

Burden of proof changed. — The Dominion act framed in 1868 re- 
verses, in violation of the principles of common law, the ordinary 
modes of proof, and declares, in section ten, that '4n case a dispute 
arises as to whether any seizure has or has not been legally made, or 
as to whether the person seizing was or was not authorized to seize 
under the act, the burden of proving the illegality of the seizure shall 
be upon the owner or claimant.'' Under this section an American 
fishing vessel coming into port in the exercise of a conceded and un- 
restricted treaty right, either for the purpose of shelter, of repairing 
damages therein, of purchasing wood, and obtaining water, and un- 
lawfully seized, instead of being presumed to be in port for a lawful 
purpose, is presumed by the act of seizure itself, however unauthor- 
ized, to be guilt}^ of a violation of the fishery laws. Thus the pre- 
sumption of guilt, which is to subject a fishing vessel to seizure and 
confiscation, is made, in the first instance, to depend upon the caprice 
of the seizing officer, and not upon the conduct of the oflicers and 
crew^ of the captured vessel. It is obvious that such a rule of action 
must be instrumental in inflicting wrong and injury upon innocent 
and unoffending parties. * 
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Strait of Canso. * * « * 

Vessels required to leave port, — The manner in which the fishery- 
laws are now construed and attempted to be enforced by the Domin- 
ion authcfrities, if acquiesced in would amount to a practical exclusion 
of our fishing vessels from colonial ports; for, although their ri^ht 
to enter for the purpose of '^shelter, repairing damages, purchasmg 
wood and obtaining water,'^ is guaranteed by solemn treaty, yet, no 
sooner do they now enter, than, contrary to all former practice, 
they are required to depart even before it is ascertained for what 
purpose and under what circumstances they resort thither. 

While authority is given to certain officers, both imperial and 
Canadian, to seize any American fishing vessel ''found within three 
marine miles of any of the coasts, bays, creeks, or harbors in Canada,'' 
which, after examination, ''has been found fishing or preparing to 
fish, or to have been fishing in British waters,'' yet nothing in any 
of the acts respecting the fisheries warrants this summary exclusion of 
such vessel from port, or prohibits any vessel from entering as well 
for the purpose of procuring supplies, as for shelter, repairs, wood 
and water. On the contrary, tne fishery laws themselves, as well 
as the regulations respecting pilotage, recognize the right of foreign 
fishing vessels freely to enter tne ports of the British North American 
provinces. 

The rigorous measures now for the first time adopted, which 
materially affect the interests of a large class of American citizens 
engaged in the prosecution of an important branch of industry, 
while deriving no sanction from the treaty of 1818, or the usages of 
nations, are rendered still more objectionable from having been 
undertaken without notice previously given, either by the Canadian 
minister of marine and fisheries, by the collectors of colonial customs, 
or by the vice-admiral in command of her Majesty's fleet in the 
British North American waters." 

On the 29th of the same month Mr. Fish, then Secretary of State,^ 
wrote to the United States Consul General in Canada,- calling for 
information on another branch of the same question, and stating 
the position of the United States as follows : 

The present embarrassment is, that while we have reports of 
several seizures upjon grounds as stated by the interested parties, 
which seem to be in contravention of international law ani special 
treaties relating to the fisheries, these alleged causes of seizure are 
regarded as pretensions of over-zealous officers of the British navy 
and the colonial vessels, wliich will, as we hope and are bound in 
courtesy to expect, be repudiated by the courts before which our 
vessels are to be brought for adjudication. It is the desire of this 
Government, nevertheless, that our consular officers should watch the 
course of proceeding in these cases, and give prompt and authentic 
information of any decision which may be made in them. In par- 
ticular if the charge against any American fishing vessel is only 
that she has been preparing to fish, without actual fishing in the pro- 
hibited limits, it is to be made known to the counsel of the ownei*p of 
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the vessel that this Government is not disposed to regard such mere 
preparation as an infraction of the obligations of our citizens engaged 
m the outfit and employment of fishing vessels, and it is desirous of 
having the point distinctly presented and adjudicated, i£ possible, 
without being complicated with other questions, so that if adversely 
decided, a case presenting that single issue may be made for appeal 
to the British tribunal of last resort. It is understood that the in- 
structions of the imperial government of Great Britain do not author- 
ize the capture of an American vessel found fishing within three miles 
of the coasts from which they are prohibited, or of a line drawn across 
the mouths of bays whose mouths do not exceed six geographical miles 
in width. In anjr case of condemnation it is desiraole to have it 
appear with precision as well whether the vessel condemned was fish- 
ing within the prohibited distance, as whether the actual capture was 
made within that distance or beyond it, so as to be upon the nigh seas, 
in the sense which this Government is disposed to attach to these 
words, for the purpose of questions arising out of the operations of 
our fishing vessels on the northeastern coast.® 

In reply to this communication the United States Consul General 
wrote on November 3, 1870, to the Secretary of State as follows: 

It seems to me that the unfriendly construction given by the 
Dominion government of the treaty of 1818 was intensified in its 
harshness by the almost covert manner in which it was sought to be 
enforced. It was with the greatest difficulty that our consuls could 
ascertain from the commanders of the various armed vessels what 
they would consider cause for seizure and condemnation. 

No adequate or suitable notice was given to the captains of Amer- 
ican fishing vessels, and they were seized for acts whicn they had been 
permitted to do from time immemorial, as well before as subsequently 
to the above-mentioned treaty. 

Information has come to me from so many sources of declarations 
made by the various ministers of the Dominion government, that I 
cannot doubt, and it is openly proclaimed here and believed to be 
true, that the enforcement of the above mentioned treaty, in the 
manner it has been enforced, has two objects, viz: one of which is to 
create a Canadian sentiment in antagonism to the United States, with 
a view to check the spread of American sentiment here looking to 
ultimate annexation; the other object is, by the close control of the 
fishing interests to compel the United States, through her interests, 
to make a treaty of reciprocity of trade between the United States 
and the British provinces in North America.* 

The contrast between the attitude of the Canadian and British Govern- 
ments. 

In contrast with the provincial attitude thus disclosed on the 
questions in dispute, attention is called to the action taken by Great 
Britain at this time on the subject of seizures. In his note of May 
26, 1870, the British Minister at Washington communicated to jMr. 
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Fish copies of certain letters addressed by the Admiralty to Vice- 
Admiral Wellesley, Commanding Her Majesty^s Naval Forces on the 
North Atlantic Station, and of a letter from the Colonial Department 
to the Foreign Office "from which you will see the nature of the 
instructions to be given to her Majesty ^s and the Canadian officers 
who will be employed in maintaining order at the fisheries in the 
neighborhood of the coasts of Canada." Among these enclosures is 
a copy of a letter frpm the Foreign Office to the Secretary of the 
Admiralty, April 30, 1870, from which is taken the following extract: 

The Canadian Government has recently determined, with the 
concurrence of H. M. Ministers to increase the stringency of the 
existing practice by dispensing with the warnings hitherto given and 
seizing at once any vessel detected in violating the law. 

In view of this change and of the questions to which it may give 
rise, I am directed by Lord Granville to reauest that you will move 
their Lordships to instruct the officers of Her Majesty's ships em- 
ployed in the protection of the Fisheries that they are not to seize any 
vessel unless it is evident and can be clearly proved that the offense 
of fishing has been committed, and the vessel itself is captured, within 
three mues of land.** 

In the letter from the Lords of Admiralty to Vice-Admiral Wellesley, 
written on May 5, 1870, pursuant to the foregoing request from the 
Foreign Office, and transmitting the letter above quoted from, the 
following language occurs: 

My Lords desire me to remind you of the extreme importance of 
commanding officers of the ships selected to protect the fisheries, exer- 
cising the utmost discretion in carrying out their instructions, paying 
special attention to Lord Granville's observation that no vessel should 
be seized unless it is evident andean be clearly proved that the offence 
of fishing has been committed and that the vessel is captured within 
three miles of land.^ 

In Lord Granville's letter of April 30, 1870, to Sir John Young, 
then Governor General of Canada, transmitting a copy of his letter 
to the Admiralty respecting these instructions, he says: 

H. M.'s Government do not doubt that your Ministers will agree 
with them as to the propriety of these instructions and will give cor- 
responding instructions to the vessels employed by them.^ 

It subsequently appeared that before those instructions were 
received the vice-admiral had already issued instructions to the com- 
manders on the coast in which was expressed 

the opinion of her Majesty's government, that the United States have 
renounced the right of fishing within three miles of a line drawn across 
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the mouth of any British bay or creek, and also that American fisher- 
men should not be interfered with, either by notice or otherwise, unless 
they are found within three miles of a line drawn across the mouth of a 
bay or creek which is less than ten geographical miles in width, in 
conformity with the arrangement made with France in 1839, and that 
American vessels found within these limits should be warned that by 
engaging or preparing to engage in fishing they will be liable to forfeit- 
ure, and should receive notice to depart.® 

This was called to the attention of the British Minister by Mr. Fish 
in his note of June 8, 1870, and Mr. Thornton replied on the 1 1th of the 
same month, informing Mr. Fish that the vice-admiral had received 
instructions on the subject and that the instructions issued by him 
had already been so modified as to bring them into conformity with 
the views of the Admiralty, as expressed in the instructions previously 
referred to.« 

The same point of difference also arose directly between the British 
and Canadian Governments in reference to the form of instructions to 
be issued by the Canadian Government to officers in command of 
vessels engaged as marine police in protecting the inshore fisheries of 
Canada. These instructions as originally prepared under date of May 
14, 1870, were in part as follows: 

Powers. — The capacity in which vou are vested with magisterial 

Eowers is that of Fishery Officer ror the Provinces forming the 
dominion of Canada. Your power and authority as a Fisher}^ Officer 
are derived from the following Statutes: ''The Fisheries Act^' (31 
Vict., cap. 60.) 

''An Act respecting Fishing by Foreign Vessels ^^ (31 Vict. cap. 61) 
and the subsequent Statute, entitled "An Act to amend the Act 
respecting Fishing by Foreign Vessels'^ made and passed in the 
present Session of the Parliament of Canada; 

"Chapter 94 of the Revised Statutes (third series) of Nova Scotia*' 
(Of the Coast and Deep-sea fisheries) ; 

The Act entitled "An Act to amend cap. 94 of the Revised Statutes 
of Nova Scotia, ' ' (29 Vict., cap. 35.) 

An Act passed b}^ the Legislature of the Province of New Bruns- 
wick, entitled "An Act relating to the Coast Fisheries, and for the 
Prevention of Illicit Trade'' (16 Vict., cap. 69;) 

Also from such Regulations as have been passed or may be passed 
by the Governor General in Council, or from Instructions from the 
Department of Marine and Fisheries, under The Fisheries Act herein- 
beiore cited. 

In such capacity, your jurisdiction must be strictly confined within 
the limit of "three marine miles of any of the coasts, bays, creeks, or 
harbors, ' ' of Canada, with respect to any action you may take against 
American fishing vessels and United States citizens engaged in fish- 
ing. Where any of the bays, creeks, or harbors shall not exceed ten 
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geographical miles in width, you will consider that the line of de- 
marcation extends from headland to headland, either at the entrance 
to such bay, creek or harbor, or from and between riven points on 
both sides thereof, at any place nearest the mouth wnere tne shores 
are less than ten miles apart; and may exclude foreign fishermen and 
fishing vessels therefrom, or seize if found within three marine miles 
of the coast. 

Jurisdiction. — The limits within which vou will, if necessary exer- 
cise the power to exclude United States fishermen, or to detain Amer- 
ican fishing vessels or boats, are for the present to be exceptional. 
DiflBculties have arisen in former times with respect to the question, 
-whether the exclusive limits should be measured on lines drawn 

Earallel everywhere to the coast and describing its sinuosities, or on 
nes produced from headland to headland across the entrances of bays, 
creeks or harbors. Her Majesty ^s Government are clearly of opinion, 
that by the Convention of 1818, the United States have renounced 
the right of fishing not only within three miles of the Colonial shores, 
but within three miles of a fine drawn across the mouth of any British 
bay or creek. It is, however, the wish of Her Majesty's Government 
neither to concede, nor for tne present to enforce any rights in this 
respect, which are in their nature open to any serious question. Until 
further instructed, therefore, you will not interfere with any Amer- 
ican fishermen unless found within three miles of the shore, or within 
three miles of a line drawn across the mouth of a bay or creek, (which 
is less than ten geofrraphical miles in width.) In case of any otJier 
bay, as Bay de UhaJeurs, for example, you mil not admit any United 
States Jishing vessel or boat, or any American JisJiermen, inside of a 
line drawn across at that part ofsucTi bay where its width does not exceed 
ten miles. 

Action. — You will accost every United States vessel or boat ac- 
tually within three marine miles of the shore, along any other part 
of the coast except Labrador and around the Magdalen Islands, or 
within three manne miles of the entrance of any bay, harbor or 
creek, which is less than ten geographical miles in width, or inside 
of a Kne drawn across any part or such bay, harbor or creek, at 
points nearest to the mouth thereof, not wider apart than ten geo- 
graphical miles, and if either fishing, preparing to fish, or having 
obviously fished within the exclusive limits, you will, in accordance 
with the above recited Acts, seize at once any vessel detected in violat- 
ing the law, and send or take her into port for condemnation. It 
must be evident and susceptible of the clearest proof that the offence 
has been committed, and the capture effected within the prohibited limits. ^ 

Lord Granville, knowing that even this modified application . of 
the ''headlands'' theory would raise an issue with the United States 
Government, promptly telegraphed on June 6, 1870, to the Governor 
General of Canada as follows : 

Her Majesty's Government hope that the United States fisher- 
men will not be for the present prevented from fishing except within 
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three miles of land or in bays, which are less than six miles Iroad at 
the mouth^ 

In deference to the wishes thus expressed, a new set of instruc- 
tions was issued by the Canadian Government under date of June 
27, 1870, in which the width of the bays, or portions thereof, from 
which the American fishermen were to be excluded, was changed 
throughout from ten geographical miles to six geographical miles, 
and the other provisions printed in italics in the above extract were 
amended so as to read — 

In the case of any other bay, as Bay des Chaleurs, for example, you 
will n^t interfere with anv United States fishing vessel or boat, or any 
American fishermen, unless they are found within three miles of the 
shore. 

And 



But you are not to do so unless it is evident, and can be clearly 
proved, that the offend, ofiishin^ has been committed, and that the 
vessel is captured within the prohibited limits. * 

It will be observed that in both circulars alike the reason for limiting 
the appUcation of the headland theory is frankly admitted to be that in 
its nature it is open to serious question, as appears from the above 
quoted phrase: ''It is, however, the wish of Her Majesty's Govem- 
ment neither to concede, nor for the present to enforce any rights in 
this respect which are in their nature open to any serious question." 

These later instructions were re-issued in 1871 without change. 

While this feature of the question was still under discussion be- 
tween Canada and Great Britain, the Canadian Minister of Marine and 
Fisheries took occasion, in a report made by him on May 31, 1870, 
"to urge that her Majesty's Government may be requested to bring 
it [the fishery questionl to a speedy settlement in the manner pro- 
posed by Lord Clarendon in 1866 on the suggestion of the American 
Minister at London,''*' and on July 1, 1870, a report was adopted 
by the Canadian Privy Council, in connection with the mission to 
England of a Mr. Campbell as the Canadian representative in the 
matter, recommending — 

That the instructions which may be addressed to Mr. Campbell, 
with reference to bringing to an early settlement all matters that 
have been admitted into dispute between the British and American 
Governments, affecting the fisheries, should embrace the following 
principal points: 
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1. That fishing rights in British American waters shall be in 
future enforced, as they existed and were maintained, under the 
Treaty of 1818, anterior to the Reciprocity Treaty of 1854, in accord- 
ance with the Laws of Nations. 

2. That failing such positive enforcement of these undoubted 
rights, the question arising out of the said Treaty, as to the definition 
of certain limits of exclusion, by headland lines, be referred to a 
mixed commission, to be named by the British and American Govern- 
ments, and to be composed of one Imperial, one United States, and 
one Canadian Commissioner, providing some independent reference 
in case of need; the principle on which such commission shall be 
chosen and act, to be as provided in the Earl of Clarendon's Despatch 
of 11th May, 1866. 

3. That such mixed Commission shall be formed during the current 
year, and shall, in order to facilitate speedy reference, hold its sittings 
either at Halifax, Washington, or Ottawa; the negotiations and pre- 
liminary arrangements for the same to be carried out between the 
Governor General of Canada and the United States Government, 
through the British Minister at the American Capital. ^ 

On the 27th of the same month. Lord Kimberly, referring to this 
proposal, informed Sir John Young, Governor General of Canada, 
that he concurred with the Canadian Government " that it would be 
desirable that the questions which have been so long in dispute with 
the United States, as to the geographical limits of the exclusive fish- 
ing rights of Canada under the treaty of 1818, should be settled by 
a joint British and American Commission, on which the Dominion 
should be represented," and that "Her Majesty's Government will 
propose to the United States Government the appointment of such a 
Commission." ^ Such proposal, however, was never officially conmiu- 
nicated to the United States Government, but it appears that while 
the subject was under consideration between Great Britain and Can- 
ada, a Foreign OflSce memorandum was prepared, and that in Oc- 
tober, 1870, Lord Kimberly wrote to Lord Granville requesting 
him to transmit a copy of it to Sir Edward Thornton, then British 
Minister at Washington, with instructions to communicate with the 
Governor General of Canada "before addressing himself to the Gov- 
ernment of the United States on the subject to which the memoran- 
dum relates. " * The memorandum referred to is as follows: 
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Memorandum for Foreign Office respecting a Commission to settle limits of the right of 
exclusive Fishery on the Coast of British North America. 

A convention made between Great Britain and the United States, 
on the 20th October, 1818, after securing to American fishermen cer- 
tain rights to be exercised on part of the coasts of Newfoundland 
and Labrador, proceeded as follows : — 

^*And the United States hereby renounce, for ever, any liberty 
heretofore enjoyed or claimed by the inhabitants thereof, to take, dry, 
or cure fish on or within three miles of any of the coasts, bays, creeks, 
or harbors of His Brittanic Majesty's dominions in America, not 
included within the above limits/' 

The right of Great Britain to exclude American fishermen from 
waters within three miles of the coast is unambiguous, and it is be- 
lieved, uncontested. But there appears to be some doubt what are 
the waters described as within three miles of bays, creeks, and har- 
bors. When a bay is less than six miles broad, its waters are within 
the three miles limit, and therefore clearly within the meaning of the 
Treaty; but when it is more than that breadth, the question arises 
whether it is a bay of Her Britannic Majesty's Dominions. 

This is a question which has to be considered in each particular 
case with regard to International Law and usage. When such a bay, 
etc., is not a bay of Her Majesty's Dominions, the American fisher- 
men will be entitled to fish in it, except within three miles of the 
^'coast"; *'when it is a bay of Her Majesty's Dominions" they will 
not be entitled to fish within three miles of it, that is to say, (it is 

E resumed), within three miles of a line drawn from headland to 
eadland. 
It is desirable that the British and American Governments should 
come to a clear understanding in the case of each bay, creek, or har- 
bor, what are the precise limits of the exclusive rights of Great 
Britain, and should define those limits in such a way as to be in- 
capable of dispute, either by reference to the bearing of certain 
headlands, or other objects on shore, or by laying the Imes down in 
a map or chart.® 

The Canadian *' treaty coasts.^' 

One other question arose during this period which requires brief 
attention. On April 14, 1870, Mr. Thornton, the British Minister at 
Washington, transmitted to Mr. Fish, the Secretary of State, a 
copy of an order in council of the Dominion of Canada adopted 
January 8, 1870, providing 'Hhat the system of granting fishing 
licenses to foreign vessels, under the act 31 Vic, cap. 61, be discon- 
tinued, and that henceforth all foreign fishermen be prevented from 
fishing in the waters of Canada."* On the 21st of the same month 
Mr. Fish replied, calling attention to the words ^'and that henceforth 
all foreign fishermen be prevented from fishing in the waters of 
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Canada'' which he said ^'seein to contemplate an interference with 
rights guaranteed to the United States under the first article of the 
treaty of 1818, which secures to American fishermen the right of fishing 
in certain waters which are understood to be claimed at present as 
belonging to Canada/'® 

In the correspondence which ensued on this subject, it became 
necessary for Mr. Fish to renew his objection to the provision of the 
order in council above quoted, which he did in his note of May 31, 
1870, to Mr. Thornton, from which the following extract is taken: 

The question arose, T\Tiat are the waters of Canada? 

At the date of the treaty of 1818 the boundary of Canada, as under- 
stood, was defined by the 27 chap. 49 George III., entitled ^'An act for 
establishing courts of jurisdiction in the island of Newfoundland and 
the islands adjacent, and for reannexing part of the coast of Labrador 
and the islands lying on said coast to the government of Newfound- 
land," (March 30, 1809,) by the 14th section of which it was enacted 
*Hhat such parts of the coast of Labrador from the river Saint John 
to Hudson's Streights, and the said island of Anticosti, and all other 
smaller islands so annexed to the government of Newfoundland by the 
said proclamation of the seventh day of October, one thousand seven 
hundred and sixty-three (except the said islands of Madelaine,) shall 
be separated from the said government of Lower Canada, and be 
again re-annexed to the government of Newfoundland. '^ 

The mouth of the river Saint John, referred to in this act, is under- 
stood to be between the 64th and 66th meridian of longitude west from 
Greenwich. 

We further understood that in June, 1825, by the 9th section of cap. 
59, 6 Geo. IV., entitled 'Mn act to provide for the extinction of federal 
and seigniorial rights and burthens in lands held a titre de tief and a 
titre de cenSj in the province of Lower Canada, and for the gradual 
conversion of those tenures into the tenure of free and common socage, 
and for other purposes relating to said province/' it was enacted that 
so much of the said coast as lies to the westward of a line to be drawn 
due north and south from the bay or harbor of Ance Sablon, inclu- 
sive, as far as the 52d degree of north latitude, with the island of 
Anticosti, and all other islands adjacent to such part as last aforesaid 
of the coast of Labrador, shall be, and the same are hereby, reannexed 
to and made a part of the said province of Lower Canada, and shall 
henceforward be subject to the laws of the said province, and to none 
other. 

The bay or harbor of Ance Sablon is understood to be in the longi- 
tude of about 57° 8', at or near the entrance of the Straits of Belle 
Isle. 

The treaty of 1818 secures to the inhabitants of the United States, 
in common with the subjects of her Britannic Majesty, the liberty to 
take fish of any kind on the shores of the Magdalen Islands, and also 
on the coasts, bays, harbors, and creeks from Mount Joly, on the 
southern coast of Labrador, to and through the Straits of Belle Isle, 
and thence northwardly, &c. 
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Mount Joly, thus fixed by treaty as the westernmost limit on the 
coast of Labrador of the liberty oi fishing for the inhabitants of the 
United Slates, is understood to be in the longitude of about 61° 40'. 
From that point eastward and northward, on the shores of what was 
then called Labrador, the fishermen of the United States have the lib- 
erty to take fish. 

The act last above recited seems to establish the boundaries and the 

J'urisdiction of Canada as extending to the bay of Ance Sablon, about 
our and a half degrees of longitude to the east of Mount Joly, and to 
include the Magdalen Islands. 

It was under the impression that this act establishes the juris- 
diction and the boundary of Canada, as extending to a line arawn 
due north and south from the bay or harbor of Ance Sablon, and 
including the Magdalen Islands, that on the 21st of April last I 
invited your attention to the first paragraph of the order in council 
of the Dominion of Canada on the 8th January last, declaring 'Hhat 
henceforth all foreign fishermen be prevented from fishing in the 
waters of Canada," as contemplating a possible interference with the 
rights guaranteed to the United States under the treaty of 1818. 
Ine minister of the privy council and the report of the minister of 
marine and fisheries, of which you have given me copies, give as- 
surance of the intent of the authorities of the Dominion government 
not to abridge those rights; but the order in council may be inter- 
preted by those to whom its execution is intrusted to authorize their 
mterference with fishermen of the United States while in the exercise 
of their guaranteed liberty. If our understanding that the boundary 
and jurisdiction of Canada extend to the bay or harbor of Ance 
Sablon, and include the Magdalen Islands, be correct, ''the waters 
of Canada" embrace the coast of Labrador from Mount Joly to the 
Bay of Ance Sablon, and include also the Magdalen Islanas. De- 
sirous to avoid the possibility of any misapprehension on the part 
of those who may be charged with the execution of the order in 
council, I beg to call jrour attention to the acts to which I have re- 
ferred, and to request, in case I am in error with regard to the eastern 
boundary and the extent of jurisdiction in Canada, that you will 
advise me of the real boundary and jurisdiction. If I am correct in 
this respect, and if that part of the coast of what in 1818 was known 
as Labrador included between Mount Joly and the bay or harbor 
of Ance Sablon, or the Magdalen Islanas, be in ''the waters of 
Canada," I do not doubt that the authorities of the Dominion will 
recognize the necessity of such modification of the order in council 
of the 8th of January last, or of such additional instructions to be 
given as will secure the fishermen of the United States from inter- 
ference while in the exercise of the liberty guaranteed to them by 
the treaty of 1818.« 

Mr. Thornton informed Mr. Fish in reply, on June 2, 1870, that his 
note had been referred to the Canadian Government, and that he 
was inclined to think that Mr. Fish was right in supposing that the 
limit of Canada extends as far east as Ance Sablon on the coast of 
Labrador and that the Magdalen Islands are comprised within it. 
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Mr. Thornton had previously mformed Mr. Fish that the Canadian 
Government had not the sHghtest intention in issuing the above- 
mentioned order 'Ho abridge citizens of the United States of any of 
the rights to which they are entitled by the treaty of October 20, 
1818, and which are tacitly acknowledged in the Canadian law of 
May 22, 1868,''^ and this was confirmed by Mr. Thornton's note 
of July 11, 1870, to Mr. Fish enclosing a copy of a letter on the 
subject from the Governor General of Canada forwarding a memo- 
randum from the Canadian Minister of Marine from which the 
following extract is taken: 

A further despatch from Mr. Thornton of 1st. instant, inclosing 
Mr. Fish's correspondence at length, now explains the full meaning 
of Mr. Fish's objection to the phraseology of the Order in Council or 
8 January last, and states tne argument on which Mr. Thornton 
acquiesces in Mr. Fish's request that the order should be modified as 
far as U. S. fishermen are concerned. 

Mr. Fish takes exception to the terms of this Order in Council 
because of the words '^ Waters of Canada" which have since 1825 
included part of the Southern coast of Labrador and Islands in the 
Gulf of St. Lawrence, and which at the time of the Treaty of 1818 
were subject to the municipal jurisdiction of Newfoundland. 

The Act of 6 Geo. IV by which this ancient change of Provincial 
boundaries was effected m an Imperial Statute, and necessarily 
reserves by impHcation all existing Treaty arrangements of an uncon- 
ditional nature between the Empire and foreign Powers. Such also 
would be the necessary effect of legislative or executive action, regard- 
ingany matter of local jurisdiction. 

The territory and waters affected would not cease to be British 
because of changes of inter colonial boundaries estabhshed by the 
Imperial Parhament. 

Mr. Fish seems to desire a modification of this Order in Council 
chiefly with a view to providing against any misapprehension in 
respect of the Treaty rights of U. S. citizens on the part of those who 
may be charged with its execution, and suggests that additional 
instructions should issue. 

The undersigned considers that the subsequent Order in Council 
of 10th ulto. is sufficiently explicit and ought to be quite satisfactory. 

If anything were really wanting to assure Mr. Thornton & remove 
Mr. Fish's apprehensions, reference might be made to the Canadian 
Statutes relating to fishing by foreign vessels (copy herewith) and 
to the following extract from the Special Instructions (dated 14 
ultimo) which govern officers engaged in the fisheries protection 
service. 

1. '^U. S. fishermen may exercise the liberty of fishing in common 
with British subjects along that part of the Coast of Canada extend- 
ing from Mount Joy near the Kiver Grande Na;tashquhan, to the 
easterly limit of Canada, at Blanc Sablon Bay, and around the 
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Magdalen Islands; and enjoy freedom also to land and cure fish on 
certain of the unsettled shores of the Labrador Coast. 

'^Wlierever any settlement exists within those limits, the privilege 
of landing and curing fish may be enjoyed by previous agreement 
with the settlers or proprietors of the ground.'^ ^ 

The Order in Council of May 10, 1870, referred to in this report 
concurs with the statement of the Minister of Marine and Fisheries 
"that the Canadian Government never contemplated any inter- 
ference with rights secured to United States citizens by the 
treaty in question between the British and American Govern- 
ments," and that '' Mr. Thornton was therefore quite right in assur- 
ing Mr. Fish, in general terms, that there could be no intention 
to abridge any rights to which citizens of the United States are 
entitled by treaty.''^ 

Questions of treaty interpretation rest with the British and not the 

Colonial Governments, 

Before passing from this period, attention must be called to one 
peculiarly significant feature of the situation in connection'^^vith the 
differences which arose between the British and Colonial Govern- 
ments in regard to the interpretation and enforcement of the provi- 
sions of the treaty of 1818. It will be remembered that frequently, 
during the course of the diplomatic correspondence previously 
reviewed, the United States had occasion to insist that the interpre- 
tation of the provisions of this treaty rested with the United States 
and Great Britain rather than with the British Colonies, and it will 
be found upon an examination of the correspondence between the 
British and Colonial Governments with reference to these differences 
during this period, that the British Government not only fully con- 
curred with the view of the United States on this point, but took 
occasion to impress it upon the Colonial Governments in no uncer- 
tain terms. 

When the proposal for issuing special licenses to American vessels 
for the purpose of continuing to them the privileges in the inshore 
fisheries under the reciprocity treaty was being considered by the 
several provinces in 1866, the Government of Nova Scotia expressed 
an unwillingness to join with the other provinces in adopting this 
proposal, preferring to insist upon the enforcement of the rights 
asserted by them under their interpretation of the treaty of 1818. 
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On being informed of these views of the Provincial Government, Mr. 
Cardwell, Secretary of State for the Colonies, promptly wrote on May 
26, 1866, to the Lieutenant Governor of Nova Scotia expressing regret 
At the attitude of that Government with respect to which he says: 

I must distinctly inform you that on a matter so intimately con- 
nected with the international relations of this country, her Majesty's 
government will not be disposed to yield their own ojnnion or what 
it is reasonable to insist on, nor to enforce the strict rights of her 
Majesty's subjects beyond what appears to them to be required by 
the reason and justice of the case.^ 

So also when the negotiations which resulted in the treaty of 1871 
were being undertaken. Lord Kimberley wrote on February 16, 1871, 
to Lord Lisgar, the Governor General of Canada, stating generally 
the British attitude on these questions as follows : 

You have already been informed by telegram of the views of Her 
Majesty's Government upon the Fishery Questions, but I think it 
will be convenient, with reference to the pending negotiations, that a 
somewhat fuller statement of those views sliould now be placed on 
record. 

It would not be possible for Her Majesty's Government to pledge 
themselves to any foregone conclusion upon any particular point 
connected with these negotiations, but tney have anxiously con- 
sidered the questions which concern Canada; and they feel confident 
that the Canadian Government, will agree with them that a satisfac- 
tory termination of the difficulties which have arisen with the United 
States, can only be attained by taking as broad and liberal a view as 
is consistent with the just rights and real interests of the Dominion. 

As at present advised, Her Majesty's Government are of opinion 
that the right of Canada to exclude Americans from fishing in 
the waters within the limits of three marine miles of the coast, is 
beyond dispute, and can only be ceded for an adequate consideration. 

Should this consideration take the form of a money payment, it 
appears to Her Majesty's Government, that such an arrangement 
would be more likely to work well than if any conditions were annexed 
to the exercise of the privilof>:e of fishing within the Canadian waters. 

The presence of a considerable number of cruisers would alwavs 
be necessary to secure the performance of such conditions and the 
enforcement of penalties for the non-observance of them would be 
certain to lead to disputes with the LTnited States. 

With respect to the question, what is a Bay or Creek, within the 
meaning of the first Article of the Treaty of 1818, Her Majesty's 
Government adhere to the interpretation which they have hitherto 
maintained of that Article, but they consider that the difference 
which has arisen with the United States on this point, might be a fit 
subject for compromise. 

The exclusion of American fishermen from resorting to Canadian 
Ports, '^except for the purpose of shelter, and of repairing damages 
therein, of purchasing wood and of obtaining w^ater," might be 
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warranted by the letter of the Treaty of 1818, and by the terms of 
the Imperial' Act, 59, Geo. Ill, chap. 38, but Her Majesty's Govern- 
ment feel bound to state that it seems to them an extreme measure — 
inconsistent with the general polic}' of the Empire, and they are 
disposed to concede this point to the United States Government^ 
under such restrictions as may be necessary to prevent smuggling, 
and to guard against any substantial invasion of the exclusive rights 
of fishing which may be reserved to British subjects.^ 

Again on March 17, 1871, Lord Kimberly took occasion to write 
to the Governor General of Canada — 

I think it right however to add that the responsibility of determin- 
ing what is the true construction of a Treaty made by Her Majesty 
with any foreign power, must remain with Her Majesty's Govern- 
ment, and that the degree to which this Country would make itself a 
party to the strict enforcement of Treaty Rights may depend not only 
on the liberal construction of the Treaty, but on the moderation 
and reasonableness with which those rights are asserted.^ 

Seizures for ^^ 'preparing tojlsh,^^ 

It will be remembered that in Mr. Fish's note, above quoted, of 
May 29, 1870, to the United States Consul-General in Canada, he 
said, in instructing him with respect to the position of the United 
States Government on the subject of seizures for "preparing to fish" : 

In particular if the charge against any American fishing vessel 
is only that she has been preparing to fish, without actually fishing 
in the prohibited limits, it is to be made known to the counsel of the 
owner of the vessel that this Government is not disposed to regard 
such mere preparation as an infraction of the obligations of our 
citizens engaged in the outfitting and employment of fishing vessels, 
and it is desirous of having the point distinctly presented and adjudi- 
cated without being complicated with other questions, so if adversely 
decided, the case presenting that single issue may be made for appeal 
to the British tribunal of last resort.*' 

An adjudication on the point thus referred to by Mr. Fish was 
soon afterwards rendered in the case of the American fishing vessel 
White Fawn, which was seized on November 25, 1870, at Head Harbor, 
New Brunswick, charged with having obtained there a quantity of 
herring to be used as bait for fishing. In the proceedings subse- 
quently taken for her condemnation in the Vice-Admiralty Court 
at St. John, the determination of the legality of the seizure turned 
upon the question of the meaning and effect of the words "preparing 
to fish" in the Canadian statute under which the seizure was made. 
This question is discussed at considerable length in the opinion of 
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the Court, in which it was held that the facts presented did not 
make out a prima facie case for condemnation. The opinion of the 
Court is printed in full in the Appendix, and the portions of it relating 
to this feature of the case are covered by the following extract: 

By the Imperial Statute, 59 George III., cap. 38, it is declared that 
if any foreign vessel, or person on board thereof, ** shall be found to 
be fishing, or to have been fishing, or preparing to fish within such 
distance (three marine miles) of the coast, such vessel and cargo shall 
be forfeited.'' 

The Dominion Statute, 31 Vic, Cap. 61, as amended by 33 Vic, 
Cap. 15, enacts: **If such foreign vessel is foimd fishing, or preparing 
to fish, or to have been fishing in British waters, within three marine 
miles of the coast, such vessel, her tackle, etc, and cargo, shall be 
forfeited." 

The White Fawn was a foreign vessel in British waters; in fact, 
within one of the Counties of this Province when she was seized. It is 
not alleged that she is subject to forfeiture for having entered Head 
Harbour for other purposes than shelter or obtaining wood and water. 
Under Section III, of the Imperial Act, no forfeiture but a penalty can 
be inflicted for such entry. Nor is it alleged that she committed any 
infraction of the Customs or Revenue Laws. It is not stated that she 
had fished within the prescribed limits, or had been found fishing, but 
that she was ^'preparing to fish,'' having bought bait (an article no 
doubt very material if not necessary for successful fishing) from the 
inhabitants of Campobello. Assmmng that the fact of such purchase 
estabhshes a ''preparing to fish'' under the Statutes (which I do not 
admit), I think, before a forfeiture could be incurred, it must be shown 
that the preparations were for an illegal fishing in British waters : hence, 
for aught which appears, the intention of the Master may have been 
to prosecuting his fishing outside of the three-mile limit, in conformity 
with the Statutes; and it is not for the court to impute fraud or an 
intention to infringe the provisions of our statutes to any person, 
British or foreign, in the absence of evidence of such fraud. He had a 
right, in common with all other persons, to pass with his vessel through 
the three miles, from our coast to the fishing grounds outside, which he 
might lawfully use, and, as I have already stated, there is no evidence 
of any intention to fish before he reached such grounds. 

The construction sought to be put upon the statutes by the Crown 
officers would appear to be thus: — ''A foreign vessel, being in British 
waters and purchasing from a British subject any article which may 
be used in prosecuting the fisheries, without its being shown that such 
article is to be used in illegal fishing in British waters, is hable to for- 
feiture as preparing to fish in British waters." 

I cannot adopt such a construction. I think it harsh and unrea- 
sonable, and not warranted by the words of the statutes. It would 
subject a foreign vessel, which might be of great value, as in the pres- 
ent case, to forfeiture, with her cargo and outfits, for purchasing (while 
she was pursuing her voyage in British waters, as she lawfully might 
do, within three miles of our coast) of a British subject any article, 
however small in value (a cod-line or net for instance) without its 
being shown that there was any intention of using such articles in 
illegal fishing in British waters before she reached the fishing ground 
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to which she might legally resort for fishing under the terms or the 
Statutes. 

I construe the Statutes simply thus: — If a foreign vessel is found — 
1st, having taken fish; 2nd, fishing, although no fiish have been taken; 
3rd, ^'preparing to fish,'' (i. e.), with her crew arranging her nets, 
lines, and fishing tackle for fishing, though not actually applied to 
fishing, in British waters, in either of those cases specified in the 
statutes the forfeiture attaches. 

I think the words ''preparing to fish" were introduced for the pur- 
pose of preventing the escape of a foreign vessel which, though with 
mtent of illegal fishing in British waters, had not taken fish or en- 
gaged in fishing by setting nets and lines, but was seized in the very- 
act of putting out her lines, nets, etc., into the water, and so prepar- 
ing to fish. Without these a vessel so situated would escape seizure, 
inasmuch as the crew had neither caught fish nor been found fishing. 

Taking this view of the Statutes, I am of the opinion that the 
facts disclosed by the affidavits do not furnish legal grounds for the 
seizure of the American schooner White Fawn, by Captain Betts, the 
commander of the Dominion vessel Water Lily^ and do not make out 
a prima facie case for condemnation in this Court, of the schooner, 
her tackle, &c., and cargo. 

I mav add that as the construction I have put upon the Statutes 
differs from that adopted by the Crown Officers of the Dominion, it 
is satisfactory to know that the judgement of the Supreme Coiui; 
may be obtained by information, filed there, as the Imperial Act 59, 
George III., Cap. 38, gave concurrent jurisdiction to that Court in 
cases of this nature.^ 

It does not appear that any further action in the case was taken. 

A further statement of the position of the United States on the 
question of ''preparing to fish'' as well as on the several other ques- 
tions under consideration at that time relating to the fisheries, will 
be found in the following extract from President Grant's Annual 
Message of December 5^ 1870: 

The course pursued by the Canadian authorities toward the fisher- 
men of the United States during the past season has not been marked 
by a friendly feeling. By the first article of the convention of 1818 
between Great Britain and the United States it was agreed that the 
inhabitants of the United States should have forever, in cominon 
with British subjects, the right of taking fish in certain waters therein 
defined. In the waters not included in the limits named in the con- 
vention (within 3 miles of parts of the British coast) it has been the 
custom for many years to give to intruding fishermen of the United 
States a reasonable warning of their violation of the technical rights 
of Great Britain. The Imperial Government is understood to have 
delegated the whole or a snare of its jurisdiction or control of these 
inshore fishing grounds to the colonial authorit}'- known as the 
Dominion of Canada, and this semi-independent but irresponsible 
agent has exercised its delegated powers in an unfriendly way. Ves- 
sels have been seized without notice or warning, in violation of the 
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custom previously prevailing, and have been taken into the colonial 
ports, their vojrages broken up, and the vessels condemned. There 
IS reason to believe that this unfriendly and vexatious treatment was 
designed to bear harshly upon the hardy fishermen of the United 
States, with a view to political effect upon this Government. The 
statutes of the Dominion of Canada assume a still broader and more 
untenable jurisdiction over the vessels of the United States. They 
authorize officers or persons to bring vessels hovering within 3 marine 
miles of any of the coasts, bays, creeks, or harbors of Canada into 
port, to search the cargo, to examine the master on oath touching 
the cargo and voyage, and to inflict upon him a heavy pecuniary 
penalty if true answers are not given; and if such vessel is found 
preparing to fish'' within 3 marine miles of any of such coasts, bays, 
creeks, or harbors without a license, or after the expiration of the 
period named in the last license granted to it, they provide that the 
vessel, with her tackle, etc., shall be forfeited. It is not known that 
any condemnations have been made under this statute. Should the 
authorities of Canada attempt to enforce it, it will become my duty 
to take such steps as may be necessary to protect the rights of the 
citizens of the United States. 

It has been claimed by Her Majesty's officers that the fishing 
vessels of the United States have no right to enter the open ports 
of the British possessions in North America, except for the purposes 
of shelter and repairing damages, of purchasing wood and obtaming 
water; that they have no right to enter at the British custom-houses 
or to trade there except in the purchase of wood and water, and that 
they must depart within twenty-four hours after notice to leave. 
It is not known that any seizure of a fishing vessel cariying the flag 
of the United States has been made under this claim. So far as the 
claim is founded on an alleged construction of the convention of 1818, 
it can not be acquiesced in by the United States. It is hoped that 
it will not be insisted on by Her Majesty's Government. 

During the conferences which preceded the negotiation of the 
convention of 1818 the British commissioners proposed to expressly 
exclude the fishermen of the United States from ''the privilege of 
caiTjring on trade with any of His Britannic Majesty's subjects 
residing within the limits assigned for their use;" and also that it 
should not be ''lawful for the vessels of the United States engaged 
in said fishery to have on board any goods, wares, or merchandise 
whatever, except such as may be necessary for the prosecution of 
their voyages to and from the said fishing grounds; and an}^ vessel 
of the United States which shall contravene this regulation may be 
seized, condemned, and confiscated, with her cargo." 

This proposition, which is identical with the construction now put 
upon the language of the convention, was emphatically rejected b}^ the 
American commissioners, and thereupon was abandoned by the 
British plenipotentiaries, and Article I, as it stands in the convention, 
was substituted. 

If, however, it be said that this claim is founded on provincial or 
colonial statutes, and not upon the convention, this Government can 
not but regard them as unfriendly, and in contravention of the spirit, 
if not of the letter, of the treaty, for the faithful execution of which the 
Imperial Government is alone responsible. 
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Anticipating that an attempt may possibly be made by the Ca- 
nadian authorities in the coming season to repeat their unnei^borly 
acts toward our fishermen, I recommend you to confer upon the Execu- 
tive the power to suspend by proclamation the operation of the laws 
authorizing the transit of goods, wares, and merchandise in bond 
across the territory of the United States to Canada, and, further, 
should such an extreme measure become necessary, to suspend the 
operations of any laws whereby the vessels of the Dominion or Canada 
are permitted to enter the waters of the United States. 

No question involving the fishery rights of American fishermen on 
the Newfoundland coasts arose during this period. 



PERIOD FROM 1871 TO 1888. 

Treaty of May 8, 1871. 

The fisheries provisions of the treaty of May 8, 1871, between the 
United States and Great Britain,® although diflFering slightly from 
the fisheries provisions of the treaty of 1854, are in effect a repetition 
of those provisions, in so far as they apply to the fisheries under 
consideration in this Case. In the later treaty, however, the pro- 
visions of the earlier treaty for reciprocal trade concessions w^ere 
omitted with the exception of a provision for free entry into each 
country of fish oil and fish of all kinds being the produce of the 
fisheries of the other country, and it was provided in Article XXII 
of the treaty that — 

Inasmuch as it is asserted by the Government of Her Britannic 
Majesty that the privileges accorded to the citizens of the United 
States under Article XVIII. of this Treaty are of greater value 
than those accorded by Articles XIX. and AXI. of tnis Treaty to 
to the subjects of Her Britannic Majesty, and this assertion is not 
admitted by the Government of the United States, it is further 
agreed that Commissioners shall be appointed to determine, having 
regard to the privileges accorded by the United States to the sub- 
jects of Her Britanmc Majesty, as stated in Articles XIX and XXI. 
of this Treaty, the amount of any compensation which, in their 
opinion, ought to be paid by the Government of the United States 
to the Government of Her Britannic Majesty in return for the privi- 
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leges accorded to the citizens of the United States under Article 
XVIII. of this Treaty. « 

The fisheries provisions of this treaty came into force on July 1, 
1873, although they did not become appUcable to Newfoundland 
until May 29, 1874, and by the terms of the treaty they remained 
in force for a fixed term of ten years from the date on wliich they 
came into operation, and further until the expiration of two years 
after notice given by either party to the other of its wish to terminate 
the same, which notice was given by the United States to Great 
Britain on July 2, 1883, and in consequence of which the fiisheries 
provisions of the treaty terminated on July 1, 1885.^ It was mutu- 
ally agreed, however, by the modus Vivendi of 1885, entered into 
prior to the termination of the fisheries articles, that the fishing 
privileges secured by the treaty of 1871 should be continued through- 
out the season of 1885; so that actually the fishing privileges under 
this treaty continued until the 1st of January, 1886.^ 

By the terms of the treaty the assent of the Parliament of Canada 
and the Legislature of Prince Edward's Island was required to 
<jarry the fisheries provisions into operation, and on June 17, 1871, 
the Earl of Kimberly wrote to Lord Lisgar, the Governor General 
of Canada, for the purpose of informing the Canadian Government 
of the conclusion of the treaty and recommending the adoption of 
appropriate legislation to give it effect. The following extract from 
this letter will be of interest as showing the British view of the 
situation at the time this treaty was entered into: 

The Canadian Government itself took the initiative in suggesting 
that a Joint British and American Commission should be appointed, 
with a view to settle the disputes which had arisen as to the interpre- 
tation of the Treaty of 1818, but it was certain that however desir- 
able it might be, in default of any complete settlement, to appoint 
such a Commission, the causes of the difficulty lay deeper than any 
question of interpretation, and the mere discussion of such points as 
tne correct definition of bays could not lead to a really friendly 
agreement with the United States. It was necessary, therefore, to 
endeavor to find an equivalent which the United States might be 
willing to give in return for the fishery privileges, and which Great 
Britain, having regard both to Imperial and Colonial interests, could 
properly accept. Her Majesty^s Government are well aware that 
the arrangement which would have been most agreeable to Canada 
was the conclusion of a Treaty similar to the Reciprocity Treaty of 
1854, and a proposal to this effect was pressed upon the United States 
Commissioners, as you will find in the 36th Protocol of the Confer- 
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ences. This proposal was, however, decUned, the United States Com- 
missioners stating ''that they could hold out no hope that the Con- 
gress of the United States would give its consent to such a tariff ar- 
rangement as was proposed, or to any extended plan of reciprocal free 
admission of the products of the two countries. '* The Umted States 
Commissioners did indeed propose that coal, salt and fish, should be 
reciprocally admitted free, and lumber after the 1st of July 1874; 
but it is evident that looked at as a tariff arrangement this was a most 
inadequate offer, as will be seen at once when it is compared with the 
long nst of articles admitted free under the Reciprocity Treaty. 
Moreover, it is obvious from the frank avowal of the United States 
Conmiissioners, that they only made this offer because one branch of 
Congress had recently more than once expressed itself in favor of 
the abolition of duties on coal and salt, and because Congress had par- 
tiallv removed the duty from lumber, and the tendency of legislation 
in the United States was towards the reduction of taxation and of 
duties, so that to have ceded the Fishery rights in return for these 
concessions would have been to exchange them for commercial ar- 
rangements, which there is reason to believe may before long be made 
without any such cession, to the mutual advantage of both the 
Dominion and the United States; and Her Majesty's Government are 
bound to add that whilst in deference to the strong washes of the 
Dominion Government they used their best efforts to obtain a renewal 
in principle of the Reciprocity Treaty, they are convinced that the 
estabUshment of free trade between the Dominion and the United 
States is not likely to be promoted by making admission to the fish- 
eries dependent upon the conclusion of such a Treaty; and that the 
repeal by Congress of duties upon Canadian produce on the ground 
that a Protective Tariff is injurious to the country which imposes it^ 
would place the commercial relations of the two countries on a far 
more secure and lasting basis than the stipulations of a Convention 
framed upon a system of reciprocity. Looking, therefore, to all the 
circumstances, Her Majesty's Government found it their duty to deal 
separately with the Fisheries, and to endeavor to find some other 
equivalent; and the reciprocal concession of free fishery with free 
import of fish and fish oil, together with the payment of such a sum 
of money as may fairly represent the excess of value of the Colonial 
over the American concessions, seems to them to be an equitable solu- 
tion of the difficulty. It is perfectly true that the right of fishery on 
the United States coasts, conceded imder Article XIX, is far less 
valuable than the right of fishery in Colonial waters, conceded under 
Article XVIII, to the United States, but on the other hand, it cannot 
be denied that it is most important to the Colonial fishermen to 
obtain free access to the American market for their fish and for fish 
oil, and the balance of advantage on the side of the United States 
will be duly redressed by the Arbitrators under Article XXII. In 
some respects a direct money payment is perhaps a more distinct 
recognition of the rights of the Colonies than a tariff concession, and 
there does not seem to be any difference in principle between the ad- 
mission of American fishermen for a term of years in consideration 
of the payment of a sum of money in gross, and their admission under 
the system of Licenses, calculated at so many dollars per ton, which 
was adopted by the Colonial Government for several years after the 
temunation of the Reciprocity Treaty. In the latter case, it must 
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be observed, the use of the Fisheries was granted without any tariff 
concession whatever on the part of the United States, even as to the 
importation of fish. 

Canada could not reasonably expect that this country should, for 
an indefinite period, incur the constant risk of serious misunderstand-* 
ing with the United States; imperilling, perhaps, the peace of the 
whole Empire, in order to endeavor to force the Amencan Govern- 
ment to cnan^e its commercial policy; and Her Majesty's Govern* 
ment are confident that, when tne Treaty is considered as a whole, 
the Canadian people will see that their interests have been carefully 
borne in mind, and that the advantages, which they will derive from 
its provisions, are commensurate with the concessions which they 
are called upon to make.^ 

TTie Halifax Award. 

• The Fisheries Commission referred to in Article XXII. of the? 
treaty of 1871 met at HaUfax on June 15, 1877, for the purpose of 
determining under the provisions of that treaty, how much, if any,, 
greater was the value of the privileges accorded to the citizens of 
the United States under Article XVIII. than those accorded by 
Articles XIX. and XXI. to the subjects of Her Britannic Majesty; 
and on the 23rd day of November of that year the British commis- 
sioner and the umpire rendered a decision, the American commis- 
sioner dissenting, by which they awarded ^Hhe sum of $5,500,000. 
in gold to be paid by the Government of the United States to the 
Government of Her Britannic Majesty'' as compensation for the 
excess value of the privileges accorded to. the citizens of the United 
States over those accorded to the subjects of Great Britain in accord- 
ance with the provisions of the treaty. 

In the proceedings before the HaUfax Commission it was contended 
on the part of Great Britain that among the privileges secured to 
the inhabitants of the United States under the treaty, ^Hhe entire 
freedom of the inshore fisheries on the coast of Newfoundland,'^ apart 
from the freedom of the fisheries on the treaty coasts under the treaty 
of 1818, was of immense value. As this privilege was described in 
the treaty of 1871 as a Uberty ''in common with the subjects of Her 
Britannic Majesty," which is the same expression used in the treaty 
of 1818 with respect to the fishing Kberty of the inhabitants of the 
United States on the treaty coasts under that treaty, the British con^ 
tention with respect to the extent and value of the Uberty thus 
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<i^eprib0d aud th^ award of $5,500,000, haaed m part upon the value 
of «udi liberty is of particular importance in the present Case.* 

The beo^:*!!^ of that question upon the qi^iestions preeeated uk this 
OiOB vili more fully appear in the discussion which arose betweea 
the United States an4 Great Britain with respect to the For^uxie 
Bay ca9e in the year 1878, which is reviewed below. 

The Fortune Bwy Case. 

On JaBrijU^ry 6, 1878, barely a month and a half after the date of 
the Halifax award, a number of American fishermen, who were 
engaged in taking fish with seines in Fortune Bay on the coast of 
Newfoundland, '*were compelled, by a large and violent mob of the 
inhabitants of Newfoundland, to take up their seines, dis^ai^^ the 
fi^h already ifltolosed, and abandon th^ fishery, and in one case at 
lea^t the a^e was absolutely destroyed.''^ As appeared in the 
subaaquent investigation of the circumstances surrounding thie 
iiK^ident, the fishermen using the seines were acting in the interests 
of all the Amencan fisUug vessels in the harbor at that time, twenty* 
two in number^ and if they had been undisturbed the catoh would have 
been, sufficient to load all of them with pro^table caigoes. It furth^ 
apjpeOfi^ed ti^at the American vessels had been waiting at Fortune Bay 
for several weeks for the expected arrival of schools of herring in that 
Bay; and it so happened that the day of the arrival of these schools 
was Sunday, on which, under the laws of Newfoundland, the New- 
foundland fishermen were prohibited from fishing.^ 

The action of the Newfoundland fishermen in preventing the 
American fishermen from taking advantage of their long awaited 
opportunity could hardly have been inspired by a respect for law 
ajgyd order. Gr^at Britain, however, in resisting the resiilting claims 
for damages, which were demanded by the United States on b^alf 
of the American fishing vessels, advanced the aj^gum^at that the 
Newfoundland law prohibiting Sunday fishing applied to the Ameri- 
oan as well as to the British fishermen in those waters, and that the 
American fishermen were violating not only that law but another 
law a^ well which prohibited the use of seines at the season of the 
year when this incident occurred.^ As bearing upon the intention 
with which the laws referred to were adopted, it may be noted in 
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passing that th^ey both contamed the express provi^on that nothing 
therein should ^''affect the rights and privileges granted by treaty to 
the subjects of any state or power in amity with Her Majesty," 
which provision is common to all of the laws of Newfoundland relating 
to the fisheries." 

The position thus taken by Great Britain led to a discussioa 
between the two Governments with reference to the vaHdity of 
British or Colonial legislation as applied to American fishermOT. 
when the e#ect of such legislation was to limit or restrain the exercise 
by American fishermen of the fishing liberty secured to them by 
treaty. Although Fortune Bay is not on the treaty coast covered 
hy the treaty of 1818, and the discussion related to the fishing liberty 
UiMier the treaty of 1871, yet in both treaties aUke such liberty is 
described as a liberty in common with British subjects, and therefore 
the discussion is of interest in connection with the questions at issue 
m the present case. 

The following extract from a letter of instructions written on 
Awgust 1, 1879, by Mr. Evarts, then Secretary of State, to Mr. Wel^, 
the American Minister at London, and communicated by him to 
Lord Salisbury, then Secretary of State for Foreign Afl^airs, reviews 
the course of the discussicMi up to that time and states the position 
of the United States o^ the questions involved: 

As soon as the violence to which citizens of the United States had 
beea subjected in Newfoundland was brought to the attention of this 
dapartment, I instructed you, on 2d March, 1878, to represent the 
matter to Her Britannic Majesty's Government, and upon such rep- 
resentation you were informed that a prompt investigation would be 
ordered for the information of that government. 

On August 23, 1878, Lord Salisbury conveyed to you, to be trans- 
mitted to your Government, the result of that investigation, in the 
shftpe of a report from Captain Suhvan, of Her Majesty's ship 
Sinnia. In furnishing you with this report, Lord Salisbury, on behalf 
d Her Britannic Majesty's Government, said: 

" You will perceive that the report in question appears to demon- 
strate conclusively that the United States fishermen on this occasion 
had conmoitted three distinct breaches of the law, and that no vio- 
lence was used by the Newfoundland fishermen, except in the case of 
one vessel, whose master refused to comply with the request which 
was made to him that he should desist from fishing on Sunday in 
violation of the law of the colony and of the local custom, and who, 
threatened the Newfoundland fishermen with a revolver, as detailed 
in paragraphs 5 and 6 of Captaia Sulivan's report." 
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The three breaches of the law thus reported by Captain Sulivan 
and assumed by Lord Salisbury as conclusively established, were: 1, 
The use of seines and the use of them also at a time prohibited by a 
colonial statute. 2. Fishing upon a dajr— Sunday — ^forbidden by the 
same local law; and 3. Barring jBsh in violation of the same local leg- 
islation. In addition Captain Sulivan reported that the United 
States fishermen were, contrary to the terms of the treaty of Wash- 
ington — 

"Fishing illegally, interfering with the rights of British fishermen 
and their peaceable use of that part of the coast then occupied by 
them and of which they were actually in possession — their seines and 
boats, their huts and gardens and land granted by government being 
situated thereon.'' 

Yours, containing this dispatch and the accompanying report, was 
received on 4th September, 1878, and on the 28th of the same month 
you were instructed that it was impossible for this government duly 
to appreciate the value of Captain Sulivan's report, until it was per- 
mitted to see the testimony upon which the conclusions of that report 
professed to rest. And jou were further directed to say that, puttinjg 
aside for after examination the variations of fact, it seemed to this 
government that the assumption of the report was, that the United 
States fishermen were fishing illegally, because their fishing was beinff 
conducted at a time and by methods forbidden by certain colonicQ 
statutes; that the language of Lord Salisbury, in communicating the 
report with his approval, indicated the intention of Her Britannic 
Majesty's Government to maintain the position, that the treaty privi- 
leges secured to United States fishermen by the treaty of 1871 were 
held subject to such limitations as might be imposed upon their ex- 
ercise by colonial legislation; and "that so grave a question, in its 
bearing upon the obligations of this government under the treaty^ 
makes it necessary that the President should afek from Her Majesty's 
Government a frank avowal or disavowal of the paramount authority 
of provincial legislation to regulate the enjoyment by our people of 
the inshore fishery, which seems to be intimated, if not asserted, in 
Lord Salisbury's note." 

In reply to this communication. Lord Salisbury, 7th November, 
1878, transmitted to you the depositions which accompanied Captain 
Sulivan's report, and said : 

''In pointmg out that the American fishermen had broken the law 
within the territorial hmits of Her Majesty's domains, I had no inten-* 
tion of inferentially laying down any principles of international law, 
and no advantage would, I think, be gained by doing so to a greater 
extent than the facts in question absolutely require. * * * jj^j- 
Majesty's Government will readily admit — wnat is, indeed, self- 
evident — that British sovereignty, as regards those waters, is limited 
in its scope by the engagements of the Treaty of Washington, which 
can not be modified or affected by any municipal legislation." 

It is with the greatest pleasure that the United States Government 
receives this language as ''the frank disavowal" which it asked "of 
the paramount authority of provincial legislation to regulate the 
enjoyment by our people of the inshore fishery." 

Kemoving, as this explicit language does, the only serious difficulty 
which threatened to emoarrass this discussion, I am now at Uberty to 
resume the consideration of these differences in the same spirit and 
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with the same hopes so fully and properly expressed in the concluding 
par^raph of Ijord Salisbuiy's dispatch. He says: 

*'it is not explicitly stated in Mr. Evarts^ cuspatch that he con- 
siders any recent acts of the colonial legislature to be inconsistent 
with the rights acquired by the United States under the Treaty of 
Washington. But if that is the case, Her Majesty's Government 
will, in a friendly spirit, consider any representations he may think 
it right to make upon the subject, with the hope of coming to a satis- 
factory understanding." 

It is the purpose, therefore, of the present dispatch to convey to 
you, in order that thev may be submitted to Her Brittanic Majesty's 
Government, the conclusions which have been reached by the Govern- 
ment of the United States as to the rights secured to its citizens under 
the treaty of 1871 in the herring nsherv upon the Newfoundland 
coast, and the extent to which those rights nave been infringed by 
the transactions in Fortune Bay on January 6, 1878. 

Before doins: so, however, I deem it proper, in order to clear the 
argument of all unnecessary issues, to correct what I consider certain 
misapprehensions of the views of this Government contained in 
Lord Salisbury's dispatch of 7th of November, 1878. The secretary 
for foreign affairs of Her Brittanic Majesty says: 

^'If, however, it be admitted that the Newfomidland legislature 
have the right of binding Americans who fish within their waters 
by any laws which do not contravene existing treaties, it must be 
further conceded that the duty of determining the existence of such 
contravention must be undertaken by the governments, and can not 
be remitted to the discretion of each individual fisherman. For 
such discretion, if exercised on one side, can hardly be refused on 
the other. If any American fisherman may violentlv break a law 
which he believes to be contrary to a treaty, a Newfoundland fish- 
erman may violently maintain it if he beUeves it to be in accordance 
with treaty." 

His lordship can scarcely have intended this last proposition to be 
taken in its literal significance. An infraction of law may be ac- 
companied by violence which affects the person or property of an 
individual, and that individual may be warranted in resisting such 
iUegal violence, so far as it directly aflfects him, without reference 
to the relation of the act of violence to the law which it infringes, 
but simply as a forcible invasion of his rights of person or property. 
But that the infraction of a general mumcipal law, with or without 
violence, can be corrected and punished by a mob, without official 
character or direction, and who assume both to interpret and ad- 
minister the law in controversy, is a proposition which does not 
require the reply of elaborate ailment between two governments 
whose dailjr Ute depends upon the steady application of the sound 
and safe principles of English jurisprudence. However this may be, 
the Government of the United States can not for a moment admit 
that the conduct of the United States fishermen in Fortune Bay was 
in any — ^the remotest — degree a violent breach of the law. . 

Granting any and all the force which may be claimed for the 
colonial legislation, the action of the United States fishermen was 
the peaceable prosecution of an innocent industry, to which they 
thought they were entitled. Its pursuit invaded no man's rights, 
committed violence upon no man's person, and if trespassing beyond 
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its lawhtl limits could have been promptlj and quietly stopped by 
the interference and representations of the lawfully constituted au- 
thorities. They were acting under the provisions or the rery statute 
whicdi ihej are alleged to have viohtted, for it seems to have escaped 
the attention of Lord Salisbury that section 28 of the title of tli6 
consolidated acts referred to contains the provision that ''Nothing 
in this chapter shall a£Fect the rights and privil^es granted by 
treaty to the subjects of any state or power in amity with Her 
Majesty.'' They were engaged, as I shall hereafter demonstrate, in 
a lawful industry, guaranteed by the treaty of 1871, in a method 
which was recognized as legitimate by the award of the Halifax 
Oommisskm, the privil^e to exercise which their government had 
agreed to pay for. They were fcwcibly stopped, not by legal au- 
thority, but by mob violence. They' made no resistance, withdrftW 
from the &huig ^ounda, and represented the outrage to their Crov* 
ernment, thus acting in entire conformaty with the principle as justly 
stated by Lord Salisbxny himself, that — 

''If it be admitted, however, that the Newfoundland legislature 
have the right of binding Americans who fish within their waters fay 
any laws which do not contravene existing treaties, it must be further 
conceded that the duty of determining the existence of such contra^ 
▼e&ti<m must be midertaken by the governments, and can not be 
remitted to the judgment of each individual fisherman/' 

There is another passage of LcmhI Salisbury's dkpatch to which I 
should call your attention. Lord Salisbury says: 

"I hardly believe, however, that Mr. Evarts would in discussion 
adhere to the broad doctrine, which some portion of his language 
would apnear to convey, that no British authority has a ri^t to past 
any kina of laws binding Americans who are fishing in Bntisb 
waters; for if that contention be just the same disabihty applies • 
JmHori to any other powers, and the waters must be delivered orreor 
to anarchy." 

" I certainly can not recall any language of mine in this correspond- 
Mace which is capable of so extraordinary a construction. 1 hav«i 
nowkere taken any position larger or broader than that which Lord 
Salisbury sajs: 

"Her Majesty's Government will readily admit, what is, inxieed^ 
self-evidenty that British sovereignty, as regards these waters^ ib 
Imited in its scope by the engagements of the Treaty of Washing^' 
tooy which cam not be affected or modified by any municipal legisla- 
ture." 

I have Aeveff denied the full authority and jurisdiction, either of 
tiae imperial or colonial governments, over tlieir territorial waieiBy 
except so far as by treaty that authority and jurisdiction havB been 
dkiilWately limited by these governments themselves. Under iM» 
ckdm or authority suggested or advocated by me could an^ other 
goremmmt demand exempiicm from the provi^ons of Briftiah «lr 
ealoniat law, uoless thai exeita^ion was secured b^ treaty; and if 
these wal^rs noAist be delivered oVer to anarchy, it will not be in €sem^ 
aa^enee oi an^ wetenstonfi of the United Staties Govemmettt, b^t 
because the Btitim Gfovemment has^ by its own treaties, to use L(^ 
Salisbury's phrase, limited the soope of British soTcreigaiy. i aits 
not aware of any such tneafy engagementa with other powwa^ but it 
ttieve are, it wwid be mitber my prihrile^ nor duty to 'coniider <nr 
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criticise their coBsequences where the interests of the United 8t«tefe^ 
SOPS not ooncMUfid.^ 

After setting forth the undisputed facts in the case, which have 
already been statod above» Mr. Evarts continues as follows: 

The provisions of the treaty of Washington (1871), by which th^ 
right to prosecute this fishery was secured to the citizens of the United 
States, are very simple and very explicit. 
Tlie language of the treaty is as follows: 

"XVIII. It is agreed by the high contracting parties that in addi- 
tion to the liberties secured to tne United States fishermen by the 
convention between the United States and Great Britain, signed at 
London on the 20th day of October, 1818, of taking, curing, and 
drying fish on certain coasts of the British North American coTonieBy 
therein defined, the inhabitants of the United States shall have, in 
common with the subjects of Her Britannic Majesty, the liberty for 
the term of years mentioned in Article XXXIII of this treaty tp 
take fish of every kind, except shell-fish, on the sea coast and shores 
and in the bays, harbors, and creeks of the provinces of Quebec, &o. 
^ ''XXXII. It is further agreed that the provisions and stipula- 
tions of Articles XVIII to XXV of this treaty, inclusive, shall extend 
to the colcmy of Newfoundland, so far as thev are applicable." 

Title XXVII, chapter 102, of the consolidated acts of Newfound- 
land, provides: 

"Section 1. That no person shall take herring on the coast oi 
Newfoundland by a seine or other such contrivance, at any time be- 
tween the 20th day of October and the 12th day of April, in any year, 
or at any time use a seine except by way of shooting and forthwith 
hauling the same. 

"Sec. 2. That no person shall, at any time, between the 20th day 
of December and the 1st day of April, in any year, catch or take 
herring with seines of less than 2| inches mesh, &o. 

'* Sec. 4. No person shall, between the 20th day of Ajjril and thi 
20th day of October, in any year, haul, catch, or take herring or other 
bait for exportation withm one mile, measured by the shore across 
the water, of any settlement situated between Cape Chapeau Rouge 
and Point Emajer, near Cape Ray.'' 

The act of 1876 provides that ** No person shall, between the hour^ 
of twelve o'clock on Saturday night and twelve o'clock on Sunday 
night, haul or take any herring, capelin, or squid, with net, seine^ 
bunts, or any such contrivance for the purpose or such hauling or 
taking.'' 

It seemed scarcely necessary to do more than place the provisions olE 
the treaty and the provisions of these laws in contrast, and apply iht 
principle so precisely and justly announced by Lord Salisbury as self* 
evident, ^'that British sovereignty, as regards those waters, is Kmited 
in its scope by the engagements of the Treaty of Washington, whicli 
can not be modified or affected by any municipal legislation." For it 
^1 not be denied that the treaty privilege of "taking fish of e^ry 
kind, except shell-fish, on the sea coast and shores, and in the bay)». 
harbors, and creeks" of Newfoundland, is both seriously ''modiied 
and injuriously affected by municipal legislation, wkieli closes such 

^Appendix, p. 662^ 
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fishery absolute^ for seven months of the year, prescribes a special 
method of exercise, forbids exportation for five months, and, in cer- 
tain localities, absolutely limits the three-mile area, which it was the 
express purpose of the treaty to open. 

but this IS not all. When the treaty of 1871 was negotiated, the 
British Government contended that the privilege extended to United 
States fishermen of free fishing within the three-mile territorial limit 
was so much more valuable than the eauivalent offered in the treaty 
that a money compensation should be added to equalize the exchange. 
The Halifax Conmiission was appointed for the special purpose of 
determining that compensation, and, in order to do so, instituted an 
exhaustive examination of the history and v^lue of the colonial fish- 
eries, including the herring fishery of Newfoundland. 

Before that commission, the United States Government contended 
that the frozen-herring fishery in Fortune Bay, Newfoundland, the 
very fishery now under discussion, was not a fishery, but a traffic; that 
the United States vessels which went there for herring always took 
out trading permits from the United States custom-house, which no 
other fishermen did; that the herring were caught by the natives in 
their nets and sold to the vessels, the captains of which froze the 
herring after purchase, and tijansported tnem to market, and that 
consequently tiiis was a trade, a commerce beneficial to the Newfound- 
landers, and not to be debited to the United States account of advan- 
tages gained by the treaty. To this the British Government replied, 
that whatever the character of the business had been, the treaty now 
gave the United States fishermen the right to catch as well as pur- 
chase herring; that the superior character of the United States ves- 
sels, the larger capacity and more efficient instrumentaUty of the 
seines used by the United States fishermen, together with their enter- 
prise and energy, would all induce the United States fishermen to 
catch herring for themselves, and thus the treaty gave certain privi- 
leges to the united States fishermen, which inflicted upon the original 
proprietor a certain amount of loss and damage, from this dangerous 
competition, which, in. justice to their interests, required compensa- 
tion. The exercise of these privileges, therefore, as stated m the 
British case, as evidenced in the British testimony, as maintained 
in the British argument, for which the British Government demanded 
and received compensation, is the British construction of the extent 
of the liberty to nsh in common, guaranteed by the treaty. 

Mr. Whiteway, then attorney-general of Newfoundland, and one of 
the British counsel before the commission, said iu his argument: 

"And now one word with regard to the winter herring-fishery in 
Fortune Bay. It appears that from 40 to 60 United States vessels 
proceed there between the months of November and February, taking 
from thence cargoes of frozen herring of from 500 to 800 or 1,000 
barrels. Accordmg to the evidence, these herrings have hitherto 
generally been obtained by purchase. It is hardly possible, then, 
to conceive that the Americans will continue to buy, possessing as 
they now do the right to catch/' 

The British case states the argument as to the Newfoundland fish* 
eries in the following language: 

''It is asserted on the part of Her Majesty's Government, that the 
actual use which may be made of this pnvil^e at the present moment 
is not so much in question as the actual value of it to those who may, 
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if they will, use it. It is possible, and even probable, that the United 
States fishermen may at any moment avail tnemselves of the privilege 
of fishing in Newfoundland inshore waters to a much larger extent 
than they do at present; but even if they should not do so, it would 
not relieve them from the obUgation of making the just payment for 
a right which they have acquired subject to the condition of making 
that payment. The case may be not maptly illustrated* by the some- 
what analogous one of a tenancy of shooting or fishing privileges; it 
is not because the tenant fails to exercise the rights which he has 
acquired by virtue of his lease that the proprietor should be debarred 
from the recovery of his rent. 

"There is a marked contrast to the advantage of the United States 
citizens between the privilege of access to fisheries the most valuable 
and productive in the world and the barren right accorded to the 
inhabitants of Newfoundland, of fishing in the exhausted and preoc- 
cupied waters of the United States, north of the 39th i)arallel of 
north latitude^ in which there is no field for lucrative operations, even 
if British subjects desired to resort to them; and there are strong 
grounds for beheving that year by year, as United States fishermen 
resort in greater numbers to the coasts of Newfoundland, for the pur- 
pose of procuring bait and supphes, they will become more intimately 
acquainted with the resources of the inshore fisheries and their unlim- 
ited capacity for extension and development. As a matter of fact 
United States vessels have, since the Washington Treaty came into 
operation, been successfully engaged in these fisheries; and it is but 
reasonable to anticipate that as the advantages to be derived from 
them become more widelv known larger numbers of United States 
fishermen will engage in them. 

''A participation by fishermen of the United States in the freedom 
of these waters, must, notwithstanding their wonderfuUv reproductive 
capacity, tell materially on the local catch, and, while affording to 
the Umted States fishermen a profitable employment, must seriously 
interfere with local success. The extra amount of bait also which is 
required for the supply of the United States demand for the bank 
fishery must have tne effect of diminishing the supply of cod for the 
inshores, as it is well known that the presence of that fish is caused by 
the attraction offered by a large quantity of bait fishes, and as this 
quantity diminishes the cod will resort in fewer numbers to the coast' 

*'The effect of this diminution may not in all probabiUty be appra- 
ent for some years to come, and wmlst United States fishermen will 
have the fiberty of enjoying the fisheries for several years in their 
present teeming and remunerative state, the effects of overfishing 
may, after their right to participate in them has lapsed, become seri- 
ously prejudicial to the interests of the local fishermen. 

!!• The privilege of procuring bait and supplies, refitting, drying, transshipping, &c. 

''Apart from the immense value to United States fishermen of 
participation in the Newfoundland inshore fisheries, must be esti- 
mated the important privilege of procuring bait for the prosecution 
of the bank and deep-sea fisheries, which are capable of unlimited 
expansion. With Newfoimdland as a basis of operations, the right 
of procuring bait, refitting their vessels, drying and curing fish, pro- ^ 
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curing ice ia abundance for the preserration of bait, libertjr of trans- 
flipping their cargoes, &c., an ahnost continuoiis prtmecution of thi^ 
bank fihery is secured to them. By means of these adrajntoges, 
United States fishertnen have acquired by the Treaty of Washiiigloft 
all the requisite laciKtira for increasing their fishing operations to 
such an extent as to enable them to supply the demalid for fii^ food 
in the United States markets, and lai^ly to furmsh the othier fish 
markets of the world, and ther&by exercise a c&mv&tiiicm whidi must 
inevitably prejudice Newfoundland exporters. It must be remem- 
l>ered) in contrast with the foregoing, tmt United Sta^s fishing cr«f t> 
before the conclusion of the treaty of Washington, ocrciM only aroil 
themselves of the coast of Newfoundland for obtaining a suppiv of 
wood and water, for shelter, and for necessary repairs m case of ac^ 
cident, and for no other purpose whatever. They therefoire pcfm- 
ecuted the bank fisherjr imder great disadvantages, notwithstandii^ 
which, owing to the failure of the United States local fiedieries, and 
the consequent necessitv of providing new fisjbing grounds, the bank 
fisheries have developed into a lucrative source of empfoyment to the 
fishermen of the Umted States. 

''That this position is appreciated by those activcdy engaged ibl tibe 
bank fishery is attested by the statement of compstent witsiesses, 
whose evidence will be laid before the Commission- 

And in the reply of the British Government, referring to the same 
Newfoundland fifiheries, is the following deolaaration: 

''As regards the herrine fishery on the coast of Newfoundland, it is 
availed of to a considerable extent by the United States fisbeamen, 
and evidence will be adduced of large exportations by them in Ameri- 
can vessels, particularly from Fortune Bay and the neighboriiood, 
both to European and their own marisets. 

"The presence of United States fishermen upon the coast of New- 
foundland, so far from being an advantage, as is assumed in the 
answer, operates most prejudicialiy to Newfoundland fi^iermen. 
Bait is not thrown overboard to attract the fish, as asserted, but the 
United States bank fishing vessels, visitidg the coast in such hirge 
numbers as they do for the purpose of obtaining bait, sweep the coast, 
creeks, and inlets, thereby diminishing the supply of bait for loeal 
catch and scaring it from the grounds, where it would otherwise be «n 
attraction for cod." 

In support of these views, the most abundntnt testimony was pro- 
duced by the British Government showii^ the extend ol the United 
States herring fishery, the character and construction of the seimd 
used, the time wh^i the vessels came aahd lelt, and tbe employnftent 
of .the native fishermen hj the United States vessels. And it follows 
imanswerably thai u|>on the existence of that fieherj[ between the 
months of October and April (the very time prohibited by the 
colojiraJ law), and upon the use of jtist such seines as were used by 
Ihe coxmlaitiants in this case (the very seines iforbidden brr the 
GoloQial law), and because the mereasing direct fbbeinr of the United 
States vessels was interferu^g with native Inethods and naitive profits, 
the Bdtirii Goveraateiit dettianded and received ociml^ensatieil fot the 
damages thue lAeged to psdceed from "the Ifiberty lo take Seii of 
every kind" seeuj^ed by the treaty. 

This Government cannot anticipate that the British Government 
will now contend that the time and method for which it asked and 
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receiyed ccHnpensation are forbidden by the terms of the very treatv 
Hnder which it made the daim and received the payment. Indeed^ 
the language of Lord Salisbury justifies the Grovernment of the 
United States in drawing the conclusion that between itself and Her 
Britannic Majesty's Government there is no substantial difference in 
the coikstraeticKn of the privileges of the treaty of 1871, and that in 
the future the colonial regulation of the fisheries with which, as far 
as their own interests are concerned, we have neither right nor desire 
to kitefrmeddle, will not be allowed to modify or affect the rights 
which have been guaranteed to citizens ctf the United States. 

You will therefore say to Lord Salisbury that the Government of 
the United States considers the engagements of the treaty of 1871 con- 
toav^ied by the local legislation of Newfoundland, by the prohibition 
of the use of seines, by the closing of the fishery with seines between 
Ootober and April, by the forbidding of fishing for the purpose of ex* 
portation between December and April, by the prohibition to fish on 
Sunday, by the allowance of nets of only of a specified mesh, and by the 
linfutation of the area of fishing between Cape Ray and Cape Chapeau 
Rouge. Of course, this is onfy upon the supposition that such laws 
tore considered as applying to United States fishermen; as local regu* 
lations for native fishermen we have no concern with them. The con- 
travention consists in excluding United States fishermen during the 
very times in which they have been used to pursue this industry, and 
forbidding the methods by which alone it can be profitably carried on^ 
The exclusion of the time from October to April covers the only sea-- 
son in which frozen herring can be procured, while the prohibition 
of the seines would interfere with the vessels, who, occupied in cod* 
fishing during the summer, go to Fortune Bay in the winter, and 
would consequently have to make a complete change in their fishing 
gear, or depend entirely upon purchase from the natives for their sup- 

Sly. The prohibition of work on Simday is impossible imder the con- 
itions of the fishery. The vessels must be at Fortune Bay at a cer- 
tain time, and leave for market at a certain time. The entrance of the 
schools ol herring is uncertain, and the time they stay equally so. 
Whenever they come they must be caught, and the evidence in this 
very case shows that after Sunday, the 6th of January, there was no 
other influx of these fish, and that prohibition on that day would 
haTe been equivalent to i^utting out the fishermen for the season.^* 

The concluding paragraph of Mr. Evarts' letter is as follows: 

In cofiLckision I would not be doin^ justice to the wishes and opin-^ 
ions of the United States Government if I did not express its pro* 
found regret at the apparent conflict of interests which the exercise 
df its treaty privileges appears to have developed. TTiere is no intern- 
tion (m the part of this Government that these privileges should be 
abused, and no desire that their full and free enjoyment should harm 
the Colonial fishermen. While the differing interests and methods 
of the shore fishei^ and the vessel fishery make it impossible that the 
regulaticms of the one should be entirely giv^i to the other, yet if the 
mutual obligations of the treaty of 1871 are to be maintained, the 
United States Government would jgladly co-operate with the Gov- 
ernment of Her Britannic Majesty m any effort to make those regu- 
lations a matter of reciprocal convenience and right; a means of 

a Appendix, p. 667. 
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preserving the fisheries at their highest point of production, and of 
conciliating a community of interests by a just proportion of advan- 
tages and profits.^ 

A further statement of the position of the United States on the 
question above considered will be found in a letter written by Mr, 
Evarts on August 5, 1879, to Mr. Babson, who had been selected 
by the Department of State to examine and report upon certain 
features of the fisheries question, in the course of which letter Mr. 
Evarts says: 

It is quite possible that some of our fishermen may wish to be 
advised as to the course which the government thinks them justified 
in taking should the local authorities assume to interfere with them 
in the peaceable pursuit within the three-miles line of their fishing 
methods and the use of their seines and fishing-tackle. This inter- 
ference, if attempted, will doubtless be based upon the local legisla- 
tion of the provinces regulating the fisheries on their coast within 
the three-miles line. In the view of this government, these local 
regulations are incompetent to curtail or control the participation 
of our fishermen, as accorded by the Treaty of Washington, in their 
inshore fisheries. So long as our fishermen use methods and appa- 
ratus in their judgment adapted to catching the fish in the rnost 
. efficient and most profitable maimer to the industry they are pursuing, 
to wit, fishing from vessels manned and fitted from our ports, and 
seeking profit therefrom, and so long as they do not molest the 
provincial fishermen, pursuing their own methods in their equal right, 
this government regards our fishermen as within the treaty right and 
imder no necessity of conforming, either in regard to days or seasons, 
or apparatus, to the prescriptions of the local regulations of the 
provinces. ^ 

After much delay, which was explained on the ground that owing 
to the great importance of the points involved, it had been neces- 
sary to consult Newfoundland and to prepare a case upon them for 
submission to the Law Officers of the Crown, Lord Salisbury finally 
informed the American Charg6 at London on March 2, 1880, 'Hhat 
the report of the Law Officers of the Crown upon the case has now 
been received, and that therefore the reply of Her Majesty's Govern- 
ment will be sent with the least possible delay having regard to the 
question under consideration.'^*' The report of the Law Officers of 
the Crown was not communicated by Lord Salisbury to the United 
States Government, but the position of the British Government, on 
the questions discussed by Mr. Evarts, was stated by Lord Salisbury 

o Appendix, p. 672. & Appendix, p. 673. c Appendix, p. 683. 
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in his note of April 3^ 1880, to the American Charg6 at London, as 
follows, so far as it relates to the questions now under consideration: 

Such being the facts, the following two questions arise: 

1. Have United States fishermen the right to use the strand for 
purposes of actual fishing? 

2. Have they the right to take herrings with a seine at the season 
of the year in question, or to use a seine at any season of the year for 
the purpose of barring herrings on the coast of Newfoundland? 

The answers to the above questions depend on the interpretation of 
the treaties. 

Further, they used seines for the purpose of in-barring herrings, and 
this leads me to the consideration of the second question, namely, 
whether United States fishermen have the right to take herrings with 
a seine at the season of the year in question, or to use a seine at any 
season of the year for the purpose of barring herrings on the coast of 
Newfoundland. 

The in-barring of herrings is a practice most injurious, and, if con- 
tinued, calculated in time to destroy the fishery; consequently it has 
been prohibited by statute since 1862. 

In nay note to Mr. Welsh, of the 7th of November, 1878, L stated 
"that British sovereignty, as regards these waters, is limited in its 
scope by the engagements of the Treaty of Washington, which cannot 
be modified or affected by any municipal legislation," and Her Majes- 
ty's Government fully admit that United States fishermen have the 
right of participation on the Newfoundland inshore fisheries^, in com- 
mon with Britisn subjects, as specified in Article XVIII of that treaty. 
But it can not be claimed, consistently with this right of participation 
in common with the British fishermen, that the IJnited States fisher- 
men have any other, and still less that they have greater rights than 
the British fishermen had at the date of the treaty. 

If, then, at the date of the signature of the Treaty of Washington, 
certain restraints were, by the municipal law, imposed upon the British 
fishermen, the United States fishermen were, by the express terms of 
the treaty, equally subjected to those restraints, and the obligation to 
observe in common with the British the then existing local laws and 
regulations, which is implied by the words ''m common j^^ attached to 
the United States citizens as soon as they claimed the benefit of the 
treaty. That such was the view entertained by the Government of 
the United States during the existence of the reciprocity treaty, under 
which United States fishermen enjoyed precisely the same rights of 
fishing as they do now under the Treaty of Washington, is proved con- 
clusively by the circular issued on the 28th of March, 1856, to the col- 
lector oi customs at Boston, which so thoroughly expressed the views 
of Her Majesty's Government on this point that I quote it here in 
extenso. 

''Department of State, 

'' Washington, March 28, 1866. 

''Sir: It is understood that there are certain acts of the British 
North American colonial legislatures, and also, perhaps, executive 
regulations intended to prevent the wanton destruction of the fish 
which frequent the coasts of the colonies, and injurious to the fishing 
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thereon. It is deemed reasonable and desirable that both the United 
States and British fishermen should pay a like respect to such laws 
and regulations which are designed to preserve and. increase the pro- 
ductiveness of the fisheries on thoee coasta. Such being the object 
of these laws and regulatKHOtS; the observance of them is enforced upon 
the citizens of the United States in the like Biaaner as they are ob- 
served hj Britifih aubjeetsu By granting the mutual use oi the 
inshore fisheries, neither party has yielded it43 right to civic jurisdic- 
tion over a marine league along its coasts. 

^ ^ Its laws are as obligatory upon the citiziBas or aub}ieot8 of the other 
as upon its own. The laws or the British provinces, not ia conflict 
with the provisions of the reciprocity treaty, would be as binding 
upon the citizens of the United States within that jurisdioticm as upon 
British subjects. Should they be so framed or executed as to maj^e 
any discrimination in favor of British fishermen, or to impair the 
rijzhts secured to American fishermen by that treaty, those injuriously 
affected by them will appeal to this government for redress. 

^^In presenting complaints of this kind, should there be cause for 
doing so, they are requested to furnish the Department of State with 
a copy of the law or regulation which is alleged ijijuriously to affect 
their rights or to make an unfair discrianination betweeiii the fisher- 
men of .the respective countries, or with a statement of any supposed 
grievance in the execution of such law or regulation, in order tnat the 
matter ma^ be arranged by the two governments. 

^ ^ You will make this direction known to the masters of such fishing 
vessels as belong to youjr port in such manner as you may deeooi most 
advisable. 

(Signed) ^'W. L.Marcy. 

^^CJOLLBCTOR OP THE CVSTOUR, BostOtl.'' 

I have the honor to inclose a copy of an act passed by the colonkl 
legislature of Newfoundland, on tke 27th March, 1862, for the pro- 
tection of the herring and salmon fisheries on the coast, and a<M)py of 
cap. 102 of the consolidated statutes of Newfoundland, passed in 1872. 
The first section of the act of 1862, prohibiting the taking of herrings 
with a seine between the 20th day of Octob^ and the *12th day of 
April, and, further, prohibited the use of seines at any tinM» for the 
piurpose of barring herrings. These regulations, which were in force 
at tne date of the Treaty of Wsahington, were not abolished, but con 
firmed by the subsequent statutes, and are binding under the treaty 
upon the citizens of the United States in common with British 
subjects. 

Tne United States fishermen, therefore, in landing for the pur- 
pose of fishing at Tickle Beach, in using a seine at a prohibited tune, 
and in barring herrings with seines from the shore exceeded thar 
treaty privileges, and were engaged in unlawful acts. 

Her Majesty's Government have no wish to insist on any illiberal 
construction of th« language of the treaty, and would not consider it 
necessary to make any formal complaint on the subject of a casual in- 
fringement of the letter of its stipulations which did not involve anv 
substantial detriment to British interests and to the fishery in general. 

An excess on the part of the United States fishermen of the precise 
limit of the rights secured to them might proceed as much from 
ignorance as from wilfulness; but the present claim for compensa- 
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tion i^ b9>sed on losaes reaultixi^ from a colliaioii which was the direct 
€onse(iuence of such excess, and Her Mo-jesty's Government feel boimd 
to point to the fact that the United States fishermen were the first 
and real cause of the mischief; by overstepping the Umits of the 
privileges secured to them in a manner gravely x>re]udicial to the 
rights of other fishermen. 

For the reasons above stated, Her Majesty's Gov^nment are of 
opinion tkat, umdep the circumstances of the case as at present within 
the^ knowledge, the daim advanced by the United States fishermen 
for ccNiipeneation on account or the losses stated to have be^i sus- 
tained by them on the occasion in question is one which should not foe 
entertained. 

Mr. Evarts will not require to be assured that Her Majesty's Gov- 
ernment, while unable to admit the contention of the Uniteia States 
Oovemmant on the i^^esent occasion, are fully sensible of the evils 
arising from any difference of opinion between the two governments 
in regard to the fishery rights of their respective subjects. They have 
always admitted the incompetence of tne colonial or the imperial 
legislature to limit by subsequent legislation the advantages secured 
by treaty to the subjects of another power. If it should he the opinr 
ion of the Govenunent of the United States that any act of the 
colonial legislature subsequent in date to the Treaty or Washin^on 
has trended u|>oii the rights enjoyed by the citizens of the United 
States in virtue of that instrument, Her Majesty^s Government will 
consider any communication addressed to them in that view with a 
cordial and imxious desire to remove aU just grounds of complaint.^* 

No reply was made by the Secretary of State to Lord Salisbury's 
note, but upon its receipt the President sent on May 17, 1880, a 
fecial message to Congress transmitting and concurring in a report 
by Mr. Evarts on the subject, in which he expressed the opinion that 
the import duties upon fish and fish oil which had been removed 
under the provisions of the treaty of 1871, should be reimposed by 
Congress as measures proper to be taken by the United States in 
maintenance of the rights accorded to American fishermen under that 
treaty. 

The British Minister reported that the reason assigned for the 
action thus taken was that in the opinion of the Government of 
the United States ''Her Majesty's Government had not sufficiently 
considered the gravity of the case; had paid but little attention to 
it, and had unnecessarily delayed replying to the repres^itations of 
the United States' Government.'*^ 

Soon afterwwds the British Government took occasion to reopen 
the negotiations for a settlement of the Fortime Bay claims, and 
on October 27, 1880, Lord Granville, who had succeeded Lord Salis- 
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bury as Secretary of State for Foreign Affairs, wrote to Mr. Lowell, 

the American Minister at London: 

As regards the claim of the United States fishermen to compensa- 
tion for the injuries and losses which they are alleged to have sus- 
tained in consequence of the violent obstruction which they encoun- 
tered from British fishermen at Fortune Bay on the occasion referred 
to, I have to state that Her Majesty's Grovemment are quite willing 
that they should be indemnified for any injuries and losses which, 
upon a joint inquiry, may be found to have been sustained by them, 
and in respect of which they are reasonably entitled to compensation; 
but on this point I have to observe that a claim is put forward by 
them for the loss of fish which had been caught, or which, but for 
the interference of the British fishermen, might have been caught by 
means of strand fishing, a mode of fishing to which, imder the treaty 
of Washington, they were not entitled to resort.** 

After some further discussion as to the amount of compensation 
to be paid in settlement of these claims, it was finally agreed, as 
stated in notes exchanged on May 28, 1881, between Sir Edward 
Thornton, British Minister at Washington, and Mr. Blaine, the 
Secretary of State, that fifteen thousand pounds sterUng should 
be paid by Great Britain to the United States in full satisfaction 
of all claims for disturbance of American fishing vessels in their 
fishing operations on the coasts of Newfoundland and its depend- 
encies up to March 4, 1881, and including two additional claims 
arising from occurrences on the coasts of Nova Scotia and Canada, 
it being mutually understood, however, *'that the above mentioned 
payment will be made without prejudice to any question of the rights 
of either of the two Governments under Articles XVIII. to XXV., 
both inclusive, and Article XXXII. of the treaty of May 8, 1871, 
between the LTnited States and Great Britain.'^ ^ 

Joint Regulations, 

In the course of the discussion which grew out of the Fortune 
Bay case, the question of the joint regulation of the fisheries came 
up for consideration, and the view^ expressed by the two Govern- 
ments on this subject at that time are of interest in connection 
with similar questions which have arisen imder the treaty of 1818. 
It will be remembered that Mr. Evarts in the portion of his letter 
above quoted made the following statement with respect to joint 
regulations: 
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While the diflfering interests and methods of the shore fishery and 
the vessel fisherv make it impossible that the regulations of the one 
should be entirely given to the other, yet if the mutual obligations of 
the treaty of 1871 are to be maintained, the United States Govern- 
ment would gladly co-operate with the Government of Her Britannic 
Majesty in any effort to make those regulations a matter of reciprocal 
convenience and right; a means of preserving the fisheries at their 
highest point of production, and of concUiating a community of inter- 
este by a just proportion or advantages and profits.* 

In Lord Granville's reply to Mr. Evarts, dated October 27, 1880, 
from which an extract is quoted above, he stated the position of his 
Government in regard to Mr. Evarts' suggestion as follows: 

Her Majesty's Govenmient entirely concur in Mr. Marcy's circular 
of the 28th of March, 1856. The principle therein laid down ap- 
pears to them perfectly sound, and as applicable to the fishery pro- 
^dsions of the treaty of Washington as those of the treaty which 
Mr. Marcy had in view. They cannot, therefore, admit the accuracy 
of the opinion expressed in Mr. Evarts' s letter to Mr. Welsh, of the 
28th of September, 1878, **that the fishery rights of the United States 
conceded oy the treaty of Washington are to be exercised wholly 
free from the restraints and regulations of the statutes of Newfoimd- 
land," if by that opinion anything inconsistent with Mr. Marcy's 
principle is really intended. Her Slajesty's Government, however, 
rally admit that if any such local statutes could be shown to be in- 
consistant with the express stipulations, or even with the spirit of 
the treaty, they would not be within the category of those reasonable 
regulations by which American (in common with British) fishermen 
ought to be bound, and they observe, on the other hand, with much 
satisfaction, that Mr. Evarts, at the close of his letter to Mr. Welsh, 
of the 1st of August, 1879, alter expressing regret at ^Hhe conflict or 
interests which the exercise of the treaty privileges enjoyed by the 
United States appears to have developed," expressed himself as 
follows : 

** There is no intention on the part of this [the United States] 
government that these privileges should be abused, and no desire that 
their full and free enjoyment should harm the colonial fishermen. 

''While the diflfering interests and methods of the shore fishery and 
the vessel fishery make it impossible that the regulation of the one 
should be entirely given to the other^ yet if the mutual obligations of 
the treaty of 1871 are to be maintamed, the United States Govern- 
ment would gladly co-operate with the Government of Her Britannic 
Majesty in any efi'ort to make those regulations a matter of reciprocal 
convenience and right, a means of preserving the fisheries at their 
highest point of production, and of conciliating a community of 
interest by a just proportion of advantages and profits." 

Her Majesty's (jrovemment do not interpret these expressions in 
any sense derogatory to the sovereign authority of Great Britain in 
the territorial waters of Newfoundland, by which only regulations 
having the force of law within those waters can be made. So regard- 
ing the proposal, they are pleased not only to recognize in it an indi- 
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cation that the desire of Her Majesty's Government to arrive at a 
friendly and speedy settlement of this question is fuUjr reciprocated 




request that you will inform Mr. Evarts that Her Majesty': 
emment, with a view to avoiding further discussion and future mis- 
understandings, are quite willing to confer with the Government of 
the United States respecting the establishment of regulations under 
which the subjects of Doth parties to the treaty of Washington shall 
have the full and ec^ual enjoyment of any fishery which, under that 
treaty, is to be used m common. The duty of enacting and enforcing 
such regulations, when agreed upon, would of course rest with the 
power having the sovereignty of the shore and waters in each case,'* 

Subsequently, in the course of the discussion, the attention of Lord 
Granville was called to the plan then under consideration by the 
President of "sending a ship to protect the American fishermen on 
the coast of Newfoundland," and in commenting upon this proposed 
action Lord Granville said in his letter of February 24, 1881, to Sir 
Edward Thornton that he had at first been taken by surprise at the 
idea "but that on consideration it appeared to me that such a course 
might be taken which might be of great advantage, if each Govern- 
ment sent vessels with commanders who receive identic and con- 
ciUatory instructions for the purpose of keeping the peace among the 
fishermen of their respective countries." * Lord Granville evidently 
informed Mr. Lowell of this view for Mr. Lowell stated in his telegram 
of March 9, 1881, to Mr. Blaine, as a result of an interview with Lord 
Granville, that "if cruisers be sent as intimated in 109 ^^ he would 
be glad to know your opinion of joint cruisers with joint instruc- 
tions."'* Again in Mr. Lowell's despatch of March 12, 1881, he said 
on the same subject "I omitted to mention in my former despatch 
that Lord Granville at one of our earlier interviews, wished me to 
inquire whether my Government, in case it should become necessary, 
as suggested in your No. 109, to take measures for the protection of 
our fishermen, would have any objection to the sending of joint 
cruisers with joint orders.''* In reply to this inquiry Mr. Blaine 
telegraphed to Mr. Lowell on March 14, 1881, instructing him to 
inform Lord Granville that "the subject of joint cruisers may be 
postponed, or, if desired, may also be referred to Sir Edward and 
myself, to be taken up afterwards, with power to agree upon a series 
of regulations under which treaty rights may be mutually secured."' 

a Appendix, p. 712. c Appendix, p. 714. «Appendix,p. 731. 

ft Appendix, p. 726. d Appendix, p, 730. 



PERIOD FROM 1871 TO 1888. 179 

Mr. Blaine's instructions on this point were promptly communicated 
to Lord Granville by Mr. Lowell in his note bearing date the following 
day.* With reference to the same subject, Sir Edward Thornton 
wrote to Lord Granville on March 14, 1881, as a result of an inter- 
view with Mr. Blaine, stating that ''upon my inquiring what steps 
it was proposed to take with a view to an agreement as to the rules 
and regulations which are to prevail hereafter respecting the fish- 
eries, Mr. Blaine repUed that this question would meet the early con- 
sideration of the United States' Government, and that he thought it 
was very desirable that a decision should be arrived at as soon as 
possible." ^ 

In reply Lord Granville wrote to Sir Edward Thornton on April 2, 
1881, stating that he need not remind him how desirable it was in 
view of the approach of the fishing season that an understanding 
should be arrived at with regard to the regulations to be framed 
for the fisheries with a view to the prevention of future misunder- 
standings.*' 

While this question of joint regulations was still under consid- 
eration, the negotiations for the settlement of the Fortune Bay cases 
were concluded, leaving the question of joint regulations still unset- 
tled, but it was held open for further consideration, as appears from 
the foUowing extract from Mr. Blaine's note of May 6, 1881, to Sir 
Edward Thornton: 

Li accepting Lord Granville's offer in this matter, I desire to state 
that at vour convenience I will discuss the subject of the joint cruisers 
on the nshing grounds, and the code of instructions under which they 
should sail.<* 

The proposal that a joint agreement should be arrived at as to the 
regulations which should govern the fisheries, was renewed a year 
later by Mr. West, the British Minister at Washington, who submitted 
to Mr. Frelinghuysen, the vSecretary of State, on May 3, 1882, the 
following memorandum: 

British Memorandum. 

With reference to correspondence which has passed between He 
Majesty's Legation and the State Department respecting the New- 
foundland Fisheries question, it is sought to determine what Regu- 
lations it would be expedient to enforce for the protection of the 
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fisheries, and to this end attention is called to the following Acts, viz. 
Cap: 102 Consolidated Statutes Newfoundland, 

38. Vict: Cap: 7 
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which Documents were appended to the message from President 
Hayes to the House of Representatives. The tmited States Gov- 
ernment is invited to examine these Statutes, and to state whether 
they find in them anything open to objection or have any suggestions 
to make with regard to them. 

Any Commumcation which the United States Government may 
make upon this subject will receive careful consideration on the part 
of Her Majesty, ancl when an agreement has been arrived at as to the 
regulations which should govern the fisheries the Legislature of New- 
foundland will be invited to make the necessary changes in the law 
if any such should be found to be necessary.* 

In reply to this proposal the following paper was handed by the 
Secretary of State to the British Minister on May 9, 1882 : 

United States Memorandum, 

Referring to the British Memorandum relating to the Newfound- 
land Statutes restricting the fisheries, viz: 

Cap. 102 ConsoUdated Statutes of Newfoundland. 

38 Vic. cap. 7. 

39 Vic. cap. 6. 

40 Vic. cap. 13. 
42 Vic. cap. 2. 

the Government of the United States makes the following observa- 
tions on these Acts: 

Section 2 of cap. 102, which is as follows: 

^'No person shall at anv time between the 20^ day of December 
'^and the 1«* day of April in any year, use any net to haul, catch 
' ^or take herrings on or near the coasts of this colony or of its depend- 
''encies, or in any bays, harbors or other places therein, having the 
''mokes, meshes or scales of such net less than two inches and three 
''e^hths of an inch at least or having any false or double bottom 
''of any; description; nor shall any person put any net, though of 
' 'legal size mesn, upon or behind anv other net not of such size mesh 
' 'for the purpose of catching or taking such herring or herring fry 
"passing a single net of legal size mesh;" 
and Section 4 of the same Act : 

"No person shall between the 20^ day of May and the 20*^ day 
"October in any year, haul, catch or take herrings or other bait for 
"exportation, witnin one mile measured bv the shore or across the 
"water of any settlement situate between Cape Chapeau Kouge and 
' 'Point Enragee. near Cape Ray; and any person so hauling, catching 
"or taking, witnin the said limits, may be examined on oath by a 
"justice, officer of customs or person commissioned for the purpose, 
"as to whether the herrings or other bait are intended for exporta- 
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^'tion or otherwise, and on refusal to answer or answering untruly, 
^^such person shall, on conviction, be subject to the provisions of tne 
"twelfth section of this chapter,'' 

are both considered to be in their provisions restrictive of the rights, 
guaranteed to American fohermen by the XVIII Article of the 
Treaty of 1871, and the amendment" to section 4, by the 39*** Victoria, 
cap. 6 which substitutes the tenth day of May for the twentieth day 
of April while it modifies the hardship does not remove it. 

Section 4 of the latter Act 39 Victoria, cap. 6: **No person shall, 
** between the hours of twelve o'clock on Saturday night and twelve 
"o'clock on Simday night, haul or take any herring, caplin or 
"squids, with nets, seines, btmts, or any such contrivance or set or 
* 'put out any such net, seine, bunt or contrivance for the purpose of 
"such hauling or taking," 

is in itself objectionable, and as amended by the 40**" Victoria, cap. 13 
which provides: "That the fourth section of the said recited Act 
"shall DC held to include and apply to the jigging of squids, and to 
"the use of any contrivance whatever, and to any mode of taking 
"and obtaining fish for bait," 

becomes if possible still more restrictive, and the 1** section of 42°^ 
Victoria, cap. 2 is conceived by this Grovemment to be clearly in con- 
travention of the right of American fishermen under the stipulations 
of the Treaty. That section is in these words: 

"No person shall haid, catch or take herrings by or in a seine or 
"other such contrivance on or near anv part of the coast of this 
"colony or its dependencies or in any of the bays, harbors or other 
"places therein, at any time between the twentieth day of October 
"m any year and the eighteenth day of April in the following year 
"or at any time use a seine or other contrivance for the catching and 
"taking of herrings, except by way of shooting and forthwith hauling 
"the same: 

"Provided, that nothing herein contained shall prevent the taking 
'*of herrings by nets set in the usual and customaiy manner, and not 
**U8ed for in barring or enclosing herrings in a cove, inlet or other 
place. 

It is true that by the 18th section of cap. 102 Consolidated Statutes 
of Newfoundland which say that "Nothing in this chapter shall 
^* affect the rights and privileges granted b^ treaty to the subjects of 
"anj state or power in amity witn Her Majesty," the intention of the 
Legislature of Newfoundland to hold in due regard the rights of 
American fishermen under the Treaty is manifested, but the com- 
plaint of citizens of the U. S., engaged in the herring fisheries on the 
coast of Newfoundland, is that this provision has been wholly disre- 
garded by the local ministerial and executive officers, and that while 
the prohibitory provisions of the Consolidated Statutes were rigidly 
enforced against American fishermen, the native fishermen were 
allowed complete immunity in the constant violation of the statutes. 

Section 5 of the 42°^ Victoria cap. 2, provides a summary mode 
for the execution of the statutes and the enforcement of penalties, 
namely: 

"Any justice of the peace, sub-collector of customs, preventive 
'* officer, fishery warden or constable, mav board any vessel suspected 
''of carrying herrings in bulk between the twentieth day of October 
''in any year, and me eighteenth day of April in the following year; 
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' 'and in case any such justice, sub-collector, preventive officer, fishery 
''warden or constable shall make signal to any vessel suspected as 
"aforesaid, from any vessel employed by the government, by dipping 
"the ensign at the main peak tnree times and firing a gun, it shall b& 
"the duty of the owner, master or person managing or controlling 
"such vessel so signalled, to heave to such vessel until such justice, 
"sub-collector, preventive officer, fishery warden or constable, shall 
"have boarded and examined such last named vessel; and in case of 
"such master, owner or person managing or controlling as aforesaid 
' ' such last named vessel omitting so to heave her to, or to afford facilities 
"for such justice, sub-collector, preventive officer, fishery warden or 
"constable, boarding such vessel or obstructing such justice, sub- 
"collector, preventive officer, fishery warden or constable, boarding 
"or examinmg any such vessel, he shall be subject to a penalty of five 
"hundred dollars, to be recovered with costs in a summary manner 
"before a justice of the peace, and in caee default shall be made i& 
"the payment of such penalty, such justice shall issue his warrant 
"and cause such offender to be imprisoned for a period not exceeding 
"thirty days.'^ 

Americans have been constantly subjected to the surveillance con- 
templated by that section while Newfoundland fishermen have been 
not only exempted from its provisions but have been caUed on by the 
local officials to aid them in enforcing the statute against American 
fishing vessels. 

The views entertained by the Government of the U. S. on the sub- 
ject were thus expressed to H. M.'s Government in 1878 by Mr. 
Evarts who then said: 

"This Government conceives that the fishery rights of the United 
"States conceded by the Treaty of Washington are to be exercised 
"wholly free from the restraints and regulations of the statutes of 
"Newfoimdland, now set up as authority over our fishermen, and 
"from every other regulation of fishing now in force or that may 
"hereafter be enacted oy that government/' 

The President adheres to tne interpretation thus given to the- 
Treaty, and it is evident that so long as these several provisions re- 
main on the statute books of Newfoundland and the disposition of 
the local officers to discriminate against American fishermen in their 
enforcement continues, the treaty rights become a nullity and the 
American fishermen have no security in the pursuit of this great 
industry. 

If the I^iegislature of Newfoundland cannot dispense with these pro- 
visions altogether then this Government conceives that an Act should 
be passed by it expressly declaring that the provisions enumerated 
shall have no apphcation to citizens of the U. S. who are now or who 
may hereafter be engaged in fishing in the waters of Newfoundland 
under the stipulations of the Treaty of the 8*** of May 1871, between 
the United States and Great Britain.'^ 

This reply memorandxmi was transmitted by Air. West to his Grov- 
emment and on July 15, 1882, Lord GranviDe wrote to Mr. West on 
the subject as follows: 
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PERIOD FROM 18*71 TO 1888. 183 

I have to acknowledge the receipt of your despatch of the 9*** May 
last, transmitting a Memo drawn up by the State Dep* of the U. S. 
Gov* upon certain Acts of the Legislature of Newfoundland for the 
regulation of the fisheries in the waters of that Colony. 

This Memo was communicated to you by M"^ Frelinghuysen in 
answer to the request of H. M's Gov* to be favored with any sugges- 
tions which the U. S. Gov* might be prepared to oflFer with a view to 
the friendly consideration bjr the two Gov** of such amendments of 
the Fishery Regulations as might be reasonably called for in the inter- 
ests of both countries. 

H. M's Gov* regrets to find that the Memo contains no suggestion 
of any kind tending to that object, but that it reopens a discussion 
on the construction of the Treaty of Washington which it was hoped 
had been exhausted in the previous correspondence. 

The Memo cites the following extract from a dispatch written by 
M' Evarts in 1878, as representing the views of the U. S. Govt: — 

''This Gov* conceives that the fishery rights of the U. S. con- 
'* ceded by the Treaty of Washington are to be exercised whoUy 
''free from the restraints and regulations of the Statutes of New- 
"foundland, now set up as authority over our fishermen, and from 
''every other Regulation now in force, or that may hereafter be 
"enacted by that Government." 

H. M.'s Gov* however, have never accepted that construction of 
the Treaty and on this point I have nothing to add to the views 
expressed in the Note which I had the honour to address to M' Lowell 
on the 27^ of October 1880. 

In that Note I used the following language: — 

"Without entering into lengthjr discussion on this point, I feel 
"bound to state that, in the opinion of H. M.'s Gov*, the clause in 
"the Treaty of Washington which provides that the citizens of the. 
"U. S. shall be entitled 'in common with British subjects,' to fish 
"in Newfoimdland waters within the limits of British Sovereignty, 
"means that the American and the British fishermen shall fish m 
"these waters upon terms of equaUty and not that there shall be 
" an exemptioii of American fishermen from any reasonable regula- 
"tions to which British fishermen are subject. 

"H. M.'s Gov* entirely concur in M' Marcy's Circular of the 28*** 
"of March 1866. The principle therein laid down appears to them 
"perfectly sound, and as applicable to the fishery provisions of the 
"Treaty of Washington as to those of the Treaty which M' Marcy 
"had in view; they can not, therefore, admit tKe accuracy in M' 
"Evarts' letter to M' Welsh of the 28*** Sept' 1878, 'that the fishery 
" 'rights of the U. S. conceded by the Treaty of Washington are to 
" 'be exercised wholly free from the restraints and regulations of 
" 'the Statutes of Newfoundland,' if by that opim'on anything 
"inconsistent with M"^ Marcy's principle is really intended. H. M.'s 
"Gov*, however, fully admit that, it any such local statutes could 
"be shewn to be inconsistent with the express stipulations, or even 
"with the spirit of the Treaty, they would not be within the category 
"of those reasonable regulations by which American (in common 
"with British) fishermen ought to be bound; and they observe, on 
"the other hand, with much satisfaction that Mr. Evarts, at the close 
"of his letter to M*" Welsh of the 1** of August, 1879, after expressing 
"regret at 'the conflict of interests which the exercise of the Treaty 
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^ 'privileges enjoyed bv the U. S. appears to have developed/ 
'expressed himseli as follows: — 

" 'There is no intention on the part of this (the U. S.) Gov* that 
' 'these privileges should be abused; and no desire that their full 
' ' and free enjoyment should harm the colonial fishermen. 

" 'While the differing interests and methods of the shore fishery 
' ' and the vessel fishery make it impossible that the regulation of the 
' 'one should be entirely given to the other, yet if the mutual 
' 'obligations of the Treaty of 1871 are to be maintained, the U. S. 
' 'Gov* would gladly cooperate with the Gov* of Her Britannic 
' 'Majesty in any effort to make those regulations a matter of recip- 
' 'rocal convenience and right, a means of preserving the fisheries 
' ' at their highest point of production, and of conciliating a com- 
' 'munity of interest by a just proportion of advantages and profits/ " 
I expressed the satisfaction with which H. M.'s Gov* not only- 
recognized in M' Evarts' proposal above referred to, an indication 
that their desire to arrive at a friendly and speedy settlement of the 
controversy was fully reciprocated by the Gov* of the U. S., but also 
discerned in it the basis or a practical solution of the difficulty; and 
I assured M*" Lowell of the readiness of H. M.'s Gov* to confer with 
the Gov* of the U. S. respecting the establishment of regulations under 
which the subjects of both parties to the Treaty of Washington 
should have the full and equal enjoyment of any fishery which, under 
the Treaty is to be used in common. 

The Memo of the U. S. Gov* after reviewing certain provisions of 
the Newfoundland Acts, complains of partiality in their enforcement 
by the Magistrates and other oflicials of the Colony (a complaint 
wnich H. M/s Gov* cannot admit to be weU founded, and in support 
of which no facts are adduced) and concludes with a suggestion that 
if the Legislature of Newfoundland cannot dispense with those pro- 
visions altogether, it should pass an act expressly declaring that they 
shall have no application to the citi^sens of the U. S. 

I can only renew the expression of the regret and disappointment 
which is felt by H. M.'s Grov* at the apparent disinclination on the 

Eart of the Gov* of the U. S. to carry out M' Evarts' proposal; and I 
ave to instruct you to read this dispatch to M' Frelingnuysen, and 
to leave a copy of it with him should he desire it, conveving to him 
at the same time the hope of H. M.'s Gov* that, upon furmer con- 
sideration, the Gov* of the U. S. will agree to let the disputed question 
of Treaty rights remain in abeyance, and will unite with H. M.'s 
Gov* in carrying out the revision of the fishery regulations in the 
spirit and with the object indicated by M*" Evarts.** 

This letter from Lord Granville was handed by Mr. West to Mr. 

Frelinghuysen, then Secretary of State, on August 3, 1882, as appears 

from the following letter, and no reply having been made to it by 

Mr. Frelinghuysen, Mr. West again wrote to him on October 9, 1883 

on the subject as follows: 

Referring to a communication from Earl Granville conveyed to 
me in a despatch copy of which I had the honor to place in your 
hands on the 3rd of August of last year respecting the revision of 
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the Fishery regulations, I have the honor to inform you that His 
Lordship has requested me again to bring this matter before the 
United States Government. 

Although notice has been given by the United States Government 
of their intention to terminate the fishery Articles of the Treaty of 
Washington in two years time from the 1st of July last no further 
communication has been as yet received by Her Majesty's Govern- 
ment relative to the proposed revision of the regulations for the 
protection of the fisheries in Newfoundland waters, and Her Maj- 
esty's Government are anxious that in the interval no cause of differ- 
ence should arise between the fishermen of Newfoundland and those 
of the United States who may resort to those waters. 

They would be glad, therefore, to know the views of the Govern- 
ment of the United States on the proposed revision. At the same 
time Her Majesty's Government hope that in the interval before 
the termination of the Fishery Articles in question, the Government 
of the United States will agree to let the disputed question of Treaty 
rights remain in abeyance and will unite witn Her Majesty's Govern- 
ment in carrying out the revision of the Fishery regulations in the 
spirit and with the object indicated by Mr. Evarts in. his letter to 
Mr, Welsh of the 1st of August, 1879, in which it is said that "there 
"is no intention on the part of the United States Government that 
"privileges should be abused and no desire that their full and free 
"enjoyment should harm the Colonial fishermen. While the differ- 
" ent interests and methods of the shore fishery and the vessel fishery 
"make it impossible that the regulation of the one should be entirely 
"given to the other, yet if the mutual obligations of the Treaty of 
"1871 are to be maintained, the United States Government would 
"gladly cooperate with the Government of Her Britannic Majesty 
"m any effort to make those regulations a matter of reciprocal con- 
"venience and right, a means of preserving the Fisheries at their 
"highest point of production and of conciliating a commimity of 
"interest by a just proportion of advantages and profits." 

In expressing therefore the hope on the part of Her Majesty's 
Government that this matter may receive the early consideration of 
the Government of the United otates I have the honor to be with 
the highest consideration, etc.* 

No further communications on this subject seem to have been 
exchanged at that time, and the termination of the fisheries articles 
of the treaty of 1871 on July 1, 1885, less than two years later, made 
further discussion of American fishing rights under that treaty 
unnecessary. 

Situation foUowirig the termination of the Fisheries Articles of the Treaty 

of 1871. 

After the final termination of the fisheries privileges under the 
treaty of 1871, which, as above stated, were temporarily extended 
until January 1, 1886, by the modus vivendi of 1885, a series gf special 
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instructions were issued by the Canadian Government under date of 
March 16, 1886, to fishery officers in command of government 
steamers and vessels engaged as fisheries police vessels in protecting 
the inshore fisheries of Canada. In forwarding a copy of these instruc- 
tions to the British Grovernment, the Governor General of Canada^ 
Lord Lansdowne, stated in his letter of March 25, 1886, to Lord 
Granville, that they were substantially the same as those which were 
issued under similar circumstances in 1870 upon the expiration of 
the treaty of 1854; and, although these instructions diflFer somewhat 
in form from the earlier instructions, yet it wiU be found that so far 
as they relate to the ''bays'' question they carefully observe the 
requirement, insisted upon by Great Britain with respect to the 
instructions of 1870, that American fishing vessels should not be 
interfered with beyond the distance of three miles from the land,, 
and it is specifically provided that the fisheries officers should "omit 
no precaution to establish on the spot that the trespass was or is 
being committed within three miles ofland.^'^ 

With respect also to the Magdalen Islands, the following provisions 
are found both in the 1886 and 1870 instructions: 

With regard to the Magdalen Islands, although the liberty to land 
and to dry, and cure fish there, is not expressly given by the terms 
of the Convention to United States fishermen, it is not at present 
intended to exclude them.^ 

It will be perceived that this provision leaves undisturbed the lib- 
erty of using the shores of those islands for strand fishing, to which the 
United States has always insisted that the American fishermen were 
entitled under the customary and accepted interpretation of the 
words ''on the shores of the Magdalen Islands'' in the treaty of 1818. 

With respect generally to the use of unsettled bays by American 
fishermen, both instructions alike provide that it is not desired that 
a narrow construction should be put on the term "unsettled,'' and 
that — 

Places containing a few isolated houses might not, in some instances, 
be susceptible of being considered as ''settled" within the meaning 
and purpose of the Convention. Something would, however, depend 
upon the facts of the situation, and the circumstances of the settle- 
ment. Private and proprietary rights form an element in the consid- 
eration of this point. The generally conciliatory spirit in which it 
is desirable that you should carry out these instructions, and the 
desire of Her Majesty's Government that rights of exclusion should 

o Appendix, p. 760. b Appendix, pp. 583, 757. 



PEBIOD FROM 18*11 TO 1888. 187 

sot be strained, must influence you in making as fair and liberal an 
application of the term as shall consist with the just claims of all 
parties.** 

With respect to American fishing vessels on the portion of the 
Canadian coast not covered by the renimciatory clause, that is on 
the shores of the Magdalen Islands and on the Canadian portion of 
the Labrador coast, the following provision is found in the same 
form in the 1886 and 1870 instructions: 

Should you have occasion to compel any American fishing vessels 
or fishermen to conform to the requirements of the "Fisheries Act 
and Keeulations," as regards the modes and incidents of fishing, at 
those places to which they are admitted under the Convention of 
1818, particxilarly in relation to ballast, fish oflFals, setting of nets, 
and hauling of seines, and use of 'Hrawls," or "bultows,'' more espe- 
cially at and around the Magdalen Islands, your power and authority 
over such cases will be similar to that of any other Fishery Officer 
appointed to enforce the Fishery Laws in Canadian waters. (Vide 
''Fisheries Act.'')'' 

As no attempt was ever made by the colonial authorities to enforce 
this provision against American fishermen, it never became the sub* 
ject of discussion between the United States and Great Britain. 

With respect, however, to the right of American fishermen to enter 
bays and harbors on the portion of the coast covered by the renunci- 
atory clause of the treaty of 1818 for the four purposes of shelter,, 
repairs, wood, and water, a marked diflFerence is found in the pro- 
visions of the instructions of 1870 and 1886. The earlier instruc- 
tions provide — 

American vessels may, however, enter into all bays and harbors for 
certain specified purposes. 

These purposes are: — for shelter, repairing damages, purchasing 
wood, and obtaining water. They are to be admitted for no other 
purpose whatever. And during such admission they may be sub- 
jected to any restrictions necessary to prevent them from taking, 
drying, or curing fish therein, or in any other manner abusing the 
privileges thus accorded to them. You will be careful to observe 
that such qualified admission to the ports and harbors of Canada,, 
be not made a pretext or cloak for transferring cargoes, or transact- 
ing any other busiaess connected with their fishing operations.*^ 

These provisions are replaced by the following in the later instruc- 
tions: 

In all other parts the exclusion of foreign vessels and boats is 
absolute, so far as fishing is concerned, and is to be enforced within 
the limits laid down by the Convention of 1818, they being allowed 

"Appendix, pp. 583, 768. b Appendix, pp. 584, 759. c Appendix, p. 582. 



188 CASE OF THE UNITED STATES. 

to enter bays and harbours for four purposes only, viz., — for shelter, 
the repairing of damages, the purchasing of wood, and to obtain 
water. 

You are to compel, if necessary, the maintenance of peace and good 
order by foreign fishermen pursuing their calling and enjoying con- 
current privileges of fishing or curing fish with firitish fishermen, in 
those parts to which they are admitted by the Treaty of 1818. 

You are to see that they obey the laws of the country, that they 
do not molest British fishermen in the pursuit of their calling and 
that they observe the regulations of tl^e fishery laws in every respect. 

You are to prevent foreign fishing vessels and boats which enter 
bajrs and harbors for the four legal purposes above mentioned, from 
taking advantage thereof, to take, dry or cure fish therein, to pur- 
chase oait, ice, or supplies, or to transsmp cargoes, or from transacting 
any business in connection with their fisning operations.* 

Soon after the adoption of these instructions, the Canadian authori- 
ties proceeded under the provisions last above quoted to seize Ameri- 
<5an fishing vessels on the coasts covered by the renunciatory clause 
of the treaty, and it at once became evident that the purpose of these 
provisions was to interrupt and put an end to the trade privileges 
which had been extended to American fishermen on those coasts for 
many years under concurrent and reciprocal laws and mercantile 
regulations of the respective countries, independently of any treaty 
whatever.^ 

It was also made evident by the action of the provincial authori- 
ties that in addition to the denial of commercial privileges to Ameri- 
can fishing vessels exercising their treaty right of entering the bays 
and harbors on the coasts covered by the renunciatory clause for the 
four purposes of shelter, repairs, wood, and water, such vessels were 
to be subjected to the same conditions and exactions imposed upon 
the American vessels enjoying commercial privileges. 

The position of the provincial authorities, as indicated by these 
instructions and the seizures made under them, was at once called 
to the attention of the British Government by the Government of 
the United States, and made the subject of vigorous protest and 
objection. 

The diplomatic correspondence which ensued is printed in full in 
the Appendix, but so far as it relates to the question of commercial 
privileges on the coasts covered by the renunciatory clause it does not 
call for special comment in this Case inasmuch as the only question 
with respect to commercial privileges submitted to the Tribunal for 
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decision under the Special Agreement of January 27, 1909, relates to- 
the exercise of such privileges on the so-called treaty coasts in dis- 
tinction from the coasts covered by the renunciatory clause. It 
3hould be noted in passing, however, that the United States did not 
claim that commercial privileges on the Canadian coasts depended 
upon the treaty of 1818, the contention of the United States on 
that point being stated by Secretary of State Bayard in his note of 
May 10, 1886, to Sir Lionel Sackville-West, the British Minister at 
Washington at that time, as follows: 

But since the date of the treaty of 1818, a series of laws and regu 
lations importantly affecting the trade between the North American 
Provinces of Great Britain and the United States have been, respec- 
tively, adopted by the two countries, and have led to amicable and 
piutually beneficial relations between their respective inhabitants. 

This mdependent and yet concurrent action by the two Govern- 
ments has effected a gradual extension, from time to time, of the pro- 
visions of Article I of the convention of July 3, 1815, providing for 
reciprocal liberty of commerce between the United States and the 
territories of Great Britain in Europe, so as gradually to include the 
colonial possessions of Great Britain in North America and the West 
Indies within the results of that treaty. 

President Jackson's proclamation of October 5, 1830, created a 
reciprocal commercial mtercourse, on terms of perfect equality of 
flag, between this country and the British American dependencies^ 
by repealing the navigation acts of April 18, 1818, May 15, 1820, ana 
March 1, 1823, and admitting Britisn vessels and their cargoes "to 
an entry in the ports of the United States from the islands, provinces, 
and colonies of Great Britain on or near the American contment, and 
north or east of the United States.^' These commercial privileges 
have since received a large extension in the interests of propinquity, 
and in some cases favors have been granted by the United States 
without equivalent concession. Of the latter class is the exemption 
granted by the shipping act of June 26, 1884, amoimting to one-half 
of the regular tonnage-dues on all vessels from the British North 
American and West Eidian possessions entering ports of the United 
States. Of the reciprocal class are the arrangements for transit of 
goods, and the remission, by proclamation, as to certain British ports 
and places of the remainder of the tonnage-tax, on evidence of equal 
treatment being shown to our vessels. 

On the other side, British and colonial legislation, as notably in 
the case of the imperial shipping and navigation act of June 26, 1849, 
has contributed its share toward building up an intimate intercourse 
and beneficial traffic between the two countries founded on mutual 
interest and convenience.* 

The British position on the other hand, as stated in the course of 

the correspondence, was that under the renunciatory clause of the 

treaty it had been agreed that the American fishermen were icy 
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be admitted to the bays and harbors of that coast for four specified 
purposes and for no other purpose whatever, and, therefore, fishing 
vessels as such were not entitled to claim the commercial privileges 
which had been extended to other vessels since the treaty of 1818. 
It will be observed, however, that the only renunciation contained 
in the renunciatory clause relates not to commerce but to fishing 
on the coasts referred to, which renunciation is made with the express 
proviso that fishermen shall nevertheless be permitted to enter the 
bays and harbors on such coast for four specified purposes. There 
is nothing in the renunciation, therefore, which apphes to com- 
mercial privileges extended generally to American vessels after the 
date of the treaty; and as fishing vessels were not expressly exempted 
from the commercial privileges subsequently extended to American 
vessels, the provisions of the treaty would seem to have no bearing 
on either side of the question. That question, however, as above 
stated, is not submitted for decision in this Case and it is imneces- 
sary to pursue the discussion of it further, for obviously it has no 
bearing whatsoever on the question of commercial privileges on the 
treaty coasts, which question also arose in connection with some 
of the seizures made during this period, and is considered below ia 
reviewing the resulting diplomatic correspondence. 

Commercial Privileges on the Treaty Coasts. 

In connection with Question 7 of the Special Agreement of Jan- 
uary 27, 1909, relating to commercial privileges on the treaty coasts, 
attention is called to the interference by the colonial authorities 
with the American fishing vessels Thomas F. Bayard and the Mas- 
cot on the west coast of Newfoimdland and on the coast of the 
Magdalen Islands respectively, with reference to which Mr. Bayard, 
wrote to the British Minister at Washington, on July 30, 1886, as 
follows: 

By the provisions of Article I of that convention [1818] the Uberty 
to take fish of everj^ kind, forever, in common with the subjects of His 
Britannic Majesty is secured to the inhabitants of the United States 
'^on that part of the southern coast of Newfoundland, which extends 
from Cape Ray to the Rameau Islands, on the western and northern 
coast of Newfoundland, from the said Cape Ray to the Quirpon 
Islands, on the shores of the Magdalen Islands," and on the other 
coasts and shores in the said article set forth. 

Notwithstanding these plain provisions, I r^ret to be obliged to 
inform you that by the affidavit of the master of the American fishing 
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vessel Thomas F, Bayard, that being at Bonne Bay, which is on the 
western coast of Newfoundland within the Umits specified in Article 
I of the convention referred to, the master of the said vessel was 
formally notified by one N. N. Taylor, the officer of customs at that 
point, that his vessel would be seized if he attempted to obtain a 
supply of fish for bait or for any other transaction in connection with 
fishmg operations within three marine miles of that coast. 

To avoid the seizure of his vessel the master broke up his voyage 
and returned home. 

I am also in possession of the affidavit of Alexander T. Eachem, 
master of the .^jnerican fishing schooner Mascot, who entered Port 
Amherat, Magdalen Islands, and was there threatened bv the customs 
official with seizure of his vessel if he attempted to obtain bait for 
fishing or to take a pilot. 

These are flagrant violations of treaty rights of their citizens for 
which the United States expect prompt remedial action by Her 
Majesty's Government; and I nave to asK that such instructions may 
be issued forthwith to the provincial officials of Newfoundland and 
of the Magdalen Islands as will cause the treaty rights of citizens of 
the United States to be duly respected." 

On the same day Mr. Bayard also wrote to Mr. Phelps, the 
American Minister at London, in regard to the interference with 
these vessels, instructing him to bring the matter to the attention 
of the British Government, and in the course of this letter he said: 

Previous attempts or suggestions have been made by the local au- 
thorities of Newfoundland to inhibit the purchase or sale of fresh fish 
for use as bait, and the same have been distinctly disapproved by Her 
Majesty's Government, notably by the Duke of Newcastle, when 
secretary of state for the colonies, in his dispatch of August 3, 1863, 
to the governor of Newfoundland, Sir A. Bannerman, a copy of 
which you will find at page 111 in the public document (Ex. Doc. 
No. 84, House of Representatives, Forty-sixth Congress, second ses- 
sion) sent you by this mail.** 

The letter, referred to by Mr. Bayard, from the Duke of Newcastle 
to the Governor of Newfoundland was written in response to a 
request for observations on a proposed bill framed by the New- 
foundland Government with a view to the regulation of the New- 
foundland fisheries, in regard to which the Duke of Newcastle 
expresses himself in that letter as follows : 

The observations which suggest themselves to me, however, on 
the perusal of the draft bill are — 

1st. That if any misconception exists in Newfoundland respecting 
the limits of the colonial jurisdiction, it would be desirable that it 
should be put at rest by embodying in the act a distinct settlement 
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that the regulations contained in it are of no force except within 
three miles of the shore of the colony. 

2nd. That no act can be allowed which prohibits expressly, or is 
calculated by a circuitous method to prevent, the sale or bait. 

3rd. That all fishing acts shall expressly declare that their provi- 
sions do not extend or interfere with any existing treaties with any 
foreign nation in amity with Great Britam. 

4th. That, in any part of the colonial waters^ it would be highly 
unjust and inconvenient to impose upon British fishermen restrictions 
which could not, without violating existing treaties, be imposed 
upon foreigners using the same fisheries. On this point, however, I 
would refer you to my despatch, marked "confidential'', of the 2nd 
of February." 

Mr. Bayard also enclosed in his letter of July 30, 1886, to Mr. Phelps, 
a copy of a notice served by the Newfoundland customs officer on 
the captain of the schooner Thomas F, Bayard at Bonne Bay under 
date of July 12, 1886, which was as follows: 

I am instructed to give you notice that the presence of ^our 
vessel in this port is in violation of the articles of the international 
convjantion of 1818 between Great Britain and the United States, in 
relation to fisherv rights on the coast of Newfoundland, and of the 
laws in force in this country for the enforcement of the articles of the 
convention and that the purchase of bait or ice, or other transaction 
in connection with fishery operations, within 3 miles of the coasts of 
this colony, will be in further violation of the terms of said conven- 
tion and laws.^ 

The facts out of which these cases arose and the position of the 
United States with respect thereto, will appear from the following 
extract from the note written by Mr. Phelps, pursuant to Mr. Bayard's 
instructions, on September 11, 1886, to Lord Iddesleigh, Secretary of 
State for Foreign Aflfairs, with reference to these cases and others 
which were then pending: 

To two recent instances of interference by Canadian officers with 
American fishermen, of a somewhat different character, I am spe- 
cially instructed by my Government to ask your lordship's attention; 
those of the schooners Thomas F, Bayard and Mascot. 

These vessels were proposing to fish in waters in which the right 
to fish is expressly secured to Americans by the terms of the treaty 
of 1818; the former in Bonne Bay, on the northwest coast of New- 
foundland, and the latter near the shores of the Magdalen Islands. 

For this purpose the Bayard attempted to purchase bait in the port 
of Bonne Bav, having reported at the custom-house and announced 
its object. The Mascot made a similar attempt *at Port Amherst in 
the Magdalen Islands, and also desired to take on board .a pilot. 
Both vessels were refused permission by the authorities to purchase 
bait, and the Mascot to take a pilot, and were notified to leave the 
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ports within twenty-four Iioui-s on penalty of soizure. They w<ire 
therefore compelled to depart, to break up their voyages, and to 
return home, to {heir very great loss. I append copies of the affi- 
davits of the masters of tliese vessels, stating the facts. 

Your lordship will observe, upon reference to the treaty, not only 
that the right to fish in these waters is conferred by it, but that the 
efeude prohibiting entry by American fishermen into Canadian pofts, 
dxeept for certain spccifieci purposes, which is relied on by the Cana- 
dian Government in the cases of the Adams and of some other ves- 
sels, has no application whatever to the ports from which the Bayard 
and the Mascot were excluded.^ 

Lord Iddesleigh repHed to Mr. Phelps on Xovemb^r 80, 1886, 
stating in regard to these cases : 

The privileges manifestly secured to United States fishiefmfen by 
the convention of 1818 in Newfoundland, Labrador, and the Mag- 
dalen Islands are not conte&teil by Her Majesty's Governnieiit, who,' 
whilst determined to uphold the rights of Her Majesty's North Amer- 
ican subjects, as defined in the convention, are no less anxious tod 
resolved to maintain in their full integrity the facilities for prosecut- 
ing the fishing industry on certain limited portions of the coast which 
tfre expfes^ly granted to citizens of the United States. The com- 
munications on the subject of these two schooners, which I havfe 
requested Her Majesty's minister at Washington to address to Mr. 
Bayard, can not, I think, have failed to afford to your Gx>vernm0nt 
satisfactory assurances in this respect.* 

The communications referred to by Lord Iddesleigh will be found 
ID the following extract from Sir Lionel Sackville "\Vest's note of 
September 17, 1886, to Mr. Bayard: 

'On the arrival of your note in London, Her Majesty's secretary of 
state for the colonies telegraphed to the officers administering thfe' 
Governments of Canada, and Newfoundland calling attention to the 
cases, and explaining that under the treaty of 1818 United States 
fishermen have the right to fish off the coasts of the Magdalen Islandis 
and off certain coasts of Newfoundland, and stating that it was pre- 
sumed that the customs officials in those places had not been in- 
structed in the same way as on other parts of the coast. i 

On the 25th ultimo the Governments of Canada and Newfound- 
land were further instructed by dispatches from the colonial office 
to make full reports on the subject of the complaints in question, and 
it vxis recommended that special instructions sTiovM be issued to the 
cMthorities at fhe^e places where 'the inshore fishery has heeh pturiteii 
hf the convention of 1€18 to the United States -k^iermen, calling 
their attention to the provisions of that convention, and warning 
them t'hat no action contrary thereto may T^e taken in regard to 
IMfced States iishing vessels. 

/ may add that information has been r4eeived thai the, wamin^g 
notices referred to by you were discontinued in the beginning of August.^ 
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In connection with the question of commercial privileges on the 
treaty coasts, presented by the above cases, attention is also 
called to a statement made by the Canadian Minister of Marine and 
Fisheries in his report approved by the Canadian Privy Council on 
June 14, 1886. In this report he discusses the question of commer- 
cial privileges on the coasts covered by the renunciatory clause and 
he draws a distinction between the exercise of such privileges on 
those coasts and on the treaty coasts as follows : 

Mr. Bayard states that in the proceedings prior to the treaty of 1818 
the British commissioners proposed that United States fishing ves- 
sels should be excluded ''from carrying also merchandise," but that 
this proposition ''being resisted bv the American negotiators, was 
abandoned," and goes on to say, "this fact would seem clearly to indi- 
cate that the business of fishing did not then, and does not now, dis- 
qualify vessels from also trading in the regular ports of entry. A 
reference to the proceedings alluded to will show tnat the proposition 
mentioned relatea only to United States vessels visiting those portions 
of the coast of Labrador and Newfoimdland on which the United 
States fishermen had been granted the right to fish, and to land for 
drying and curing fish, and the rejection of the proposal can, at the 
utmost, be supposed only to indicate that the lioertv to carry mer- 
chandise might exist without objection in relation to those coasts, and 
is no grounafor supposing that the right extends to the regular ports 
of entry, against the express words of the treaty. <* 

It must also be noted that the renunciatory clause, which was the 
basis for denying commercial privileges to American fishermen on the 
coasts covered by it, does not apply to the treaty coasts, and, therefore, 
on those coasts the American fishermen are not limited by the treaty 
to the use of the bays and harbors for the four purposes of shelter, 
repairs, wood, and water, and the "no other purposes whatever" 
provision has no application to them there. 

Customs Entry and Harbor Dues on Coasts Covered hy Renun^Aaiory 

Clause. 

Several seizures or threatened seizures of American vessels occurred 
in 1886 and 1887 resulting in some diplomatic correspondence of 
interest in connection with Question 4, submitted for decision in 
this Case, which asks whether under the provisions of the renun- 
ciatory clause of the treaty it is permissible to impose restrictions 
making the exercise of the four privileges referred to in that clause 
conditional upon the payment of light, or harbor, or other dues, 
or entry, or reporting at custom-houses, or any similar conditions. 
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Two or three of the interferences referred to will sufficiently illus- 
trate the questions discussed, and for that purpose attention is called 
to the cases of the Rattler, the Julia EUeUj and the Shiloh, 

The circumstances of the seizure of the Rattler were stated in a 
note from Mr. Bayard to the British Charg6 at Washington, under date 
of August 9, 1886, as follows: 

I regret that it has become my duty to draw the attention of Her 
Majesty's Government to the unwarrantable and unfriendly treat- 
ment, reported to me this day by the United States consul-general 
at Halifax, experienced by the American fishing schooner natUer, 
of Gloucester, Mass., on the 3d instant, upon the occasion of her being 
driven by stress of weather to find shelter in the harbor of Shelbmne, 
Nova Scotia. 

She was deeply laden and was off the harbor of Shelbume when 
she sought shelter in a storm and cast anchor just inside the harbor's 
entrance. 

She was at once boarded by an officer of the Canadian cutter 
Terror, who placed two men on board. 

When the storm ceased the Rattler weighed anchor to proceed on 
her way home, when the two men placed on board by the Terror dis- 
chai^ed their pistols as a signal, and an officer from the Terror again 
boarded the RatUer and threatened to seize the vessel unless the cap- 
tain reported at the custom-house. 

The vessel was then detained until the captain reported at the cus- 
tom-house, after which she was permitted to sail. 

The hospitaUty which all civiuzed nations prescribe has thus been 
violated and the stipulations of a treaty grossly infracted. 

A fishing vessel, denied all the usual commercial privileges in a 
port, has teen compelled strictly to perform commercial obligations." 

In the cases of the Julia EUen and the Shiloh the circumstances 
complained of were stated by Mr. Bayard in his note of August 18, 
1886, to the British Minister at Washington as follows: 

Grave cause of complaint is alleged by the masters of several Amer- 
ican fishing vessels, among which can be named the schooners Shiloh 
and Julia EUeriy against tne hostile and outrageous misbehavior of 
Captain Quigley, of the Canadian cruiser Terror, who, upon the en- 
trance of these vessels into the harbor of Liverpool, Nova Scotia, fired 
a gun across their bows to hasten their coming to, and placed a 
guard of two armed men on board each vessel, who remained on 
board until the vessels left the harbor. 

In my note to your legation of the 9th instant I made earnest 
remonstrance against another unfriendly act of Captain (Juigley, 
against the schooner RattLer, of Gloucester, Mass., which, being fully 
laden and on her homeward voyage, sought shelter from stress of 
weather in Shelbume Harbor, Nova Scotia, and was then compelled 
to report at the custom-house, and have a guard of armed men kept 
on board. 
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Such conduct cannot be defended on any just ground, and I draw 
your attention to it in order that Her Britannic Majesty's GoTemment 
msfj reprimandi Captain Quigley for his unwarranted and rude act. 

It was simply impossible for this officer to suppose that any invasion 
of thefishing privileges of Canada was intended oy these vessels under 
the circumfitaiices. 

The firing of a gun across their bows was a most unusual and wholly 
uncalled for exhibition of hostility, and equally so was the placing of 
armed men on board the peaceful and. lawful craft of a friendly nation. ^ 

The facts as reported by the Canadian authorities were in substan- 
tial agreement with Mr. Bayard^s statement of these cases, and the 
following additional information is found in the report of the seizing 
officer: 

In the case of the Julia and EUeUj she came into the harbor of 
Liverpool on the 9th of August, about 5 p. m. Being some distance 
from me, I fired a blank musket shot to round her to. When she 
anchored I boarded her, and the captain reported that he came in tor 
water. I told him to report his vessel in the morning, as it was then 
alfter customs hours, and that he must not let his men ashore, and that 
I would leave two men on his vessel to see that mv instructions were 
carried out, and to see that he did not otherwise break the law. 

In the morning, at 8 o'clock, I called for the captain to go to the 
custom-house and told him his men could go on and take water while 
he-was reporting, so that he would be all ready to sail when he returned, 
which they did, and he sailed at noon. 

In the case of the Shiloh, she came into the harbor about 6 p. m. on 
the 9th of August, at Liverpool, and a signal was fired in her case the 
same as the others. 

■When she anchored I boarded her, and the captain reported she was 
in for water. I told him it was then too late to report at the customs 
till morning, and that he must not allow his crew on shore ; also that 
I would leave two men on board to see that he did not otherwise break 
the law, and that my instructions were carried out.* 

. Xn the course of the discussion which followed these and other 
similar interferences with American fishing vessels, the position of 
the United States on tliis subject was stated by Mr. Phelps, then 
American Minister at London in his note of January 26, 1887, to 
Lord SaUsbury, Secretary of State for Foreign Affairs, as follows: 

Aside from the question as to the right of American veesds to 
purchase bait in Canadian ports, such a construction has ibeen ^given 
to the treaty between the United States and »Great Britain as amounts 
virtually to a declaration of almost complete inon-intevcouise .with 
AmeFican vessels. The usual comity between friendly natioois has 
been irefused in their case, and intone instance, atdeast, the. ordinary 
dffices rof dxumanity. The treaty of friendship and amity wfhicdi, in 
return for very important concessions by the United States to *6refffc 
Britain, Feserved -to the Americcm vessels -eeftain ^pee^Sed -pwileges 
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has been construed to exclude them from all other intercourse com* 
mon to civilized life and to universal maritime usage among nations 
not at war, as well as from the right to touch and trade accorded 
to all other vessels. 

And quite aside from any question arising upon construction of the 
treaty, the provisions of the custom-house acts and regulations have 
been systematically enforced against American ships for alleged petty 
and technical violations of legal requirements in a manner so unrea- 
sonable, unfriendly, and unjust as to render the privileges accorded 
by ttte treaty practically nugatory. 

It is not tor a moment contended by the United States Govern- 
ment that American vessels should be exempt from those reasonable 
port or custom-house regulations which are in force in countries 
T^-hich such vessels have occasion to visit. If they choose to violate 
such requirements, their Government will not attempt to screen them 
from the just legal consequences.^ 

It appears, therefore, that no objection was raised by the United 
States to the imposition of harbor dues or the requirement of cus- 
toms entry in the case of American vessels permitted to enjoy com-^ 
mercial privileges on these coasts, and that the objection on the 
part of the United Statea was directed particularly to the imposition 
of such conditions and exactions upon American fishing vessels exer- 
cising their treaty right of entering the bays and harbors on these 
coasts for the purposes specified in the treaty, when at the same time 
such vessels were not permitted to enjoy commercial privileges. 
The position of the Canadian Government on the other hand will 
appear from the following extracts from two reports of the Canadian 
Privy Council, approved respectively on January 15, and March 31, 
1887: 

United States fishing vessels are cheerfully accorded the right to 
enter Canadian ports for the purpose of obtaining shelter, repairs, 
and procuring wood and water; but in exercising this right tl;iey are 
not, and can not be, independent of the customs laws. They have 
the right to enter for the purposes set forth, but there is only one 
legal way in which to enter, and that is by conformity to the customs 
regulations.^ 

With reference tb Mr. Bkyard's reiteration of* Captain Jacobs's 
cxnnplaint' that in diflFerent harbors he was^ obKgedto pay a different; 
scalfe of dues, the minister of'marinesubmits^ that in Canada there are 
distinct* classes -of harbors. Some are under the control of a commis- 
sion appointed wholly or in part by the Government, under whose 
management improvements are made and which regulates, subject to 

a Appendix, p. 899, ^Appendix, p. 919. 
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the approval of Government, the harbor dues which are to be paid by 
all vessels entering such ports and enjoying the advantages therein 
provided. 

Others are natural harbors in great part unimproved, whose limits 
are generally defined by order in council and for which a harbor-mas- 
ter is appointed by Government, to whom all vessels entering pay cer- 
tain nominal harbor-master's fees, which are regulated by a general 
act of parliament, and which constitute a fund out of which the 
harbor-master is paid a small salary for his services in maintaining 
order within the harbor. The port of St. John, New Brunswick, is 
entirely under municipal control and has its own stated and uniform 
scale of charges. 

Harbor dues are paid whenever a vessel enters a port which is 
under a commission, and harbor-master's fees are paid only twice per 
calendar year by vessels entering ports not under a commission.® 

It is understood that on the Canadian coasts no light-house dues 
are exacted. 

It does not appear what communications passed between the 
British and the Canadian Governments as a result of the protest by 
the United States on the subject of requiring American vessels to 
report at custom houses and pay harbor dues when, on account of 
the denial of commercial privileges, their only purpose in entering the 
Canadian harbors was to exercise their treaty right of resorting to 
those harbors for shelter, repairs, wood or water. 

It does appear, however, from a report adopted by the Canadian 
Privy Council on ^March 23, 1887, that before the opening of the 1887 
fishing season, the Canadian position was considerably modified with 
respect to the requirement of reporting at custom houses. Referring 
to the report above mentioned. Lord Lansdowne, then Governor 
General of Canada, wrote on April 2, 1887, to Sir Henry Holland, 
the Secretary of State for the Colonies, as follows: 

I have much pleasure in calling ^our attention to the penultimate 
paragraph of that report, from which you will observe that it will, 
m the opinion of my Government, be possible, in cases like that of the 
Jennie Seavems, where a foreign fishing vessel has entered a Cana- 
dian harbor for a lawful purpose and in the pursuance of her treaty 
rights, to exercise, the necessary supervision over the conduct of her 
master and crew, and to guard against infractions of the customs law 
and other statutes binding upon foreign vessels while in Canadian 
waters, without placing an armed guard on board or preventing rea- 
sonable commumcation with the shore. 

oAppendix, p. 928. 
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My advisers are, in rcg:ard to such matters, fully prepared to 
recognize that a difference should be made between the treatment of 
vessels hona fide entering a Canadian harbor for shelter or repair, or 
to obtain wood and water, and that of other vessels of the same class 
entering such harbors ostensibly for a lawful purpose, but really with 
the intention of breaking the law.* 

The penultimate paragraph of the report of the Privy Council to 
which he makes reference, is as follows: 

The minister, however, while assured that the vessel in question 
suffered no deprivation of or interference with its rights as defined 
by the convention of 1818, is of opinion that, in pursuance of the 
spirit of uniform kindly interpretation of the law, which it has been 
tne constant aim of the government of Canada to exemplify in its 
dealings with United States fishermen, it is possible for the officers in 
charge of the cruisers to efficiently guard the rights of Canadian citi- 
zens and enforce the provisions of the law without in such cases as 
the above finding it necessary to place an armed guard on board the 
fishing vessel, or preventing what may be deemed reasonable com* 
munication with tne shore. 

The committee, concurring, in the report of the minister of marine 
and fisheries, recommend that your excellency be moved to transmit 
a copy of this minute to the rignt honorable tne secretary of state for 
the colonies for the purpose of communication to the Government of 
the United States.^ 

Following the adoption of this report, the Canadian Minister of 
Marine and Fisheries issued, under date of April 16, 1887, some special 
instructions to fisheries officers in command of fisheries protection 
vessels, from which instructions the following extract is taken: 

I have every reason for believing that these have been executed 
with efficiency and firmness, as well as with discretion, and a due 
regard to the rights secured by Treaty to foreign fishing vessels 
resorting to Canadian waters. 

I desire, however, to impress upon you that, in carrying out these 
instructions and protecting Canadian mshore fisheries, you should be 
most careful not to strain tne interpretation of the law in the direction 
of interference with the rights and privileges remaining to United 
States' fishermen in Canadian waters under the Convention of 1818. 
To this end, the largest liberty compatible with the full protection of 
Canadian interests is to be granted United States' fishing vessels in 
obtaining in our waters, shelter, repairs, wood and water. Care 
should be taken that while availing themselves of these privileges, 
such vessels do not engage in any illegal practices, and all proper super- 
vision necessary to accomplish this object is to be exercisea, but it is 
not deemed necessary that in order to effect this an armed guard 
should be placed on board, or that any reasonable communication 
with the shore should be proliibited, after the vessel has duly entered, 
unless sufficient reasons appear for the exercise of such precautions. 

In places where United States' fishing vessels are accustomed to 
come into Canadian waters for shelter onlijj the Captain of the Cruiser 

« Appendix, p. 934. & Appendix, p. 935. 
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which may be there is authorized to taTce entry from and grarU dearance 
tp the masters of such fishing vessels mthout requiring them to go m 
diore for that purpose. Blank forms of entry and clearance are 
furnished to the Captains of Cruisers; these, after being filled in, are 
to be forwarded by the Captain of the Cruiser to the Customs Officer 
of the ports witliin whose jurisdiction they have been used. In 
cases of distress, disaster, need of provisions for the homeward 
voyage, of sickness or death on board a foreign fishing vessel, all 
needful facihties are to be granted for relief, ai^ both you and your 
officers will be carrying. out the wishes of the Department in courte- 
ously and freely giving assistance in such instances." 

Protective. Measures by the United States, 

In .view of: the attitude of the Canadian authorities toward AiXierir 
can fishermen during this period, it w^s deemed necessary by the 
United States that some, protective measures shauH be taken in 
th»ir behalf, and for that, purposes the Act of Gongiress approved 
March 3, 1887, was passed. This Act is entitled — 

A» Act to Authorize the President of the United States. to protect 
awl defend the rights- of Amierieaii'fishdDgvesaeJs, American fi^hevt 
men, American trading and other vessels^, in certain cases^ and f6r 
other purposes. 

It provided, in part, that, whenever the Plreeident of' the United 
States shall he satisfied that American fehing vessels- or fiahermen, 
visiting waters or at any ports of the British DomindoBs oi North 
America, are. denied or abridg?ed in the enjoyment of any rights ser 
cured to them by treaty or law, or. are unjustly, vexed or harassed 
i^ said waters or ports in the enjoyment of such rights, or subjected 
to unreasonable restrictions, regulations or requifeinents in. respect 
of such righfts, &c., &c., it shall be tlie duty of the President of the 
IJnited States in. his. discretion, by proclamatiQn to that' effect, to 
deny vessels of the British Donainions of North America any entrance 
into the waters or ports. of the United States; and also to deny entry 
i4to any jxvrt or place of the United States of ftesh fishi orsait-feh 
or-any other product of said Dominions or other goods comingfrom 
sftid Dominions to the United States. The. President ha& never 
exercised the retaliatory power thus conferred upon him. 

The text of this act will be found printed in full in the Appendix.* 

« Appendix, p. 92 J. 6 Appendix, p. 96. 
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Ineffectual attempi to revive/ the Headland Theory. 

An attempt was made, during this period, by a Canadian official 
to revive the headland theory, but without success, owing to the 
prompt' action of the British Government, as will appear from the 
following extracts taken from the correspondence on the subject 
between the United States and Great Britain, and between Great 
Britain and Canada. 

On June 14, 1886, Mr. Bayard wrote to the British Minister at 
TTashington as follows: 

I have also to inform you that the masters of the four American 
fishing vessels of Gloucester, Mass., Martha A. Bradlei/j Rattler ^ Eliza 
Baynton, and Pioneer, hav^ severally reported to the consul-general 
at Halifax that the subcoUector of customs at Canso had warned them 
to keep outside an imaginary hne drawn from a point three miles 
outadeGanso Head to a point* three miles outside St. Esprit, on the 
Ca^e Breton coast, a distance of 40 miles; This line for nearly its 
entire continuance is. distant 12 to 25 miles from the coast. 

The same masters al6o report that they were warned against going 
in»de an imaginary line drawn from a point three miles outside 
North Cape, on Prince Ed ward. Island, to a point three miles outside 
of East Point, on the same island, a distance of over 100 miles, and 
that this last-named line was for nearly that entire distance about 30 
miles from the shore. 

The same authorit}- informed the masters of the vessels referred to 
that they would not be permitted to enter Bay Chaleur. 

Such, warnings are, as you must be well aware, wholly unwar*- 
rauted j)retensions of: extraterritorial authority and usurpations of 
jurisdiction by the provincial officials. 

It becomes my duty, in bringing this information to your notice, 
to request that if any such ordei-s for inter fereaee mth tl^ unques^ 
tionable rights of the American fishermen to pursue their busmess 
without molestation at any point not within three marine miles of 
tibe sboiiea, and within the defined limits as to which renunciation of 
the Uherty to fish was expressed in the treaty of 1818', may have been 
issued, the same may at once be revoked as violative of the rights of 
citizens of' the Uniteil States under convention with Great Britain.* 

This note was forwarded by the British Minister to his Govern- 
ment on the following da}', and on July 12, 1886, in response to a 
request' from the Foreign Office for a report on the incident. Lord 
Lansdowne, the Governor General of Canada, telegraphed to the 
British Government, as the collector's explanation of the incident, 
that 'Mn conversation with the master of a fishing vessel, the Col- 
lector expressed his opinion that the headland line ran from Cran- 
berry Island to St. Esprit,' ' and Lord Lansdowne added ^^blit this 
was not authorized by my Government in any manner.''*' 

a Appendix^ p, 787. ^ Appendix, p. 800. 
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Lord Rosebery, then Secretary of State for Foreign AflFairs, 
promptly wrote to the British Minister at Washington on July 23, 

1886, instructing him to inform Mr. Bayard of this explanation of 
the occurrence, which was done by the British Charg6 at Washington in 
his note of August 2, 1886, to Mr. Bayard, thus closing the incident.* 

Negotiations for a new fisheries arrangement resulting in the proposed 

Treaty of 1888, 

During this period many expressions are found in the diplomatic 
correspondence on both sides indicating a desire to settle the entire 
controversy by entering into some arrangement for adjusting the 
fisheries question on some new basis mutually acceptable to both 
sides. In recognition of this situation, Mr. Bayard forwarded in 
his letter of November 15, 1886, to Mr. Phelps, a draft agreement 
which he had caused to be prepared, with instructions to propose it 
to Lord Iddesleigh in the hope that it would be foimd 'Ho contain 
a satisfactory basis for the solution of existing difficulties and assist 
in securing an assured, just, honorable, and, therefore, mutually 
satisfactory settlement of the long-vexed question of the North 
Atlantic Fisheries." * 

To this proposal Lord Salisbury replied in his note of March 24, 

1887, to the American Chaig6 at London, commenting at some 
length upon Mr. Bayard's draft,*' and enclosing a memorandum of 
observations; and Mr. Bayard in turn sent on July 12, 1887, to Mr. 
Phelps for transmission to Lord Salisbury, a series of observations in 
reply to the British obsei-vations.** 

It is unnecessary to examine the terms of Mr. Bayard's proposal 
or the observations exchanged with reference thereto, inasmuch as 
they were intended rather as a basis of compromise than as an 
expression of opinion or interpretation of the true intent and mean- 
ing of the fisheries provisions of the treaty of 1818, and the main 
feature of Mr. Bayard's proposal was the appointment of a mixed 
commission for the purpose of agreeing upon the meaning of some of 
the disputed provisions of the treaty of 1818, subject to certain 
conditions and directions limiting the scope of the commissioners' 
powers. 

While these negotiations were proceeding, it was proposed and 
agreed that a joint commission should be appointed to negotiate a 

o Appendix, pp. 809-823. c Appendix, pp. 908-912. 
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new treaty, with the result that plenipotentiaries were appointed and 
negotiations undertaken for that purpose. In these negotiations the 
plenipotentiaries on the part of the United States were Thomas F. 
Bayard, William L. Putnam and James B. Angell; and the plenipo- 
tentiaries on the part of Great Britain were Joseph Chamberlain, Sir 
L. S. West and Sir Charles Tupper. 

These plenipotentiaries reached an agreement for a treaty on Feb- 
ruary 15, 1888, but the proposed treaty, on which they agreed, when 
submitted to the Senate of the United States for its advice and con- 
sent, failed to secure its approval; and, as under the Constitution of 
the United States a treaty cannot be made without the advice and 
consent of the United States Senate, this proposed treaty never 
became effective. 

Under this proposed treaty. Article I. of the treaty of 1818 was 
left undisturbed, but the questions of difference which had arisen 
with respect to it were dealt with by the new provisions. It was 
proposed that a mixed conunission should be appointed to delimit, in 
the manner prescribed, the British waters, bays, creeks, and harbors 
on the coasts of Canada and of Newfoundland as to which the United 
States by Article I. of the treaty of 1818 renounced the liberty to take, 
dry or cure fish. It was provided that in this delimitation the three 
marine miles mentioned in the earlier treaty should be measured 
seaward from low water mark; or, in the case of bays, creeks, and 
harbors, from a straight line drawn across the bay, creek, or harbor in 
the part nearest the entrance at the first point where the width does 
not exceed ten marine miles, except in the following cases: 

At or near the following bays the limits of exclusion under Article I. 
of the Convention of October 20, 1818, at points more than three 
marine miles from low water mark, shall be established by the fol- 
lowing lines, namely: 

At the Baie des Chaleurs the line from the Light at Birch Point 
on Miscou Island to Macquereau Point Light; at the Bay of Mira- 
michi, the line from the light at Point Escuminac to the Light on 
the Eastern Point of Tabisintac Gully; at Egmont Bay, in Prince 
Edward Island, the line from the Light at Cape Egmont to the Light 
at West Point; and off St. Ann^s Bay, in the Province of Nova 
Scotia, the line from Cape Smoke to the Li^ht at Point Aconi. 

At Fortune Bay, in Newfoundland, the line from Connaigre Head 
to the Light on the South-easterly end of Brunet Island, thence to 
Fortune Head; at Sir Charles Hamilton Sound, the line from the 
South-east point of Cape Fogo to White Island, thence to the North 
end of Peckford Island, and from the South end of Peckford Island 
to the East Headland of Bagged Harbor. 

At or near the following bays the limits of exclusion shall be three 
marine miles seaward from the following lines, namely: 
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At or near Barrington Bay, in Nova Scotia, the line from the 
Light on Stoddard Island to the Light on the south point- of Cape 
Saole, thence to the Light at Baccaro Point; at Chedabucto and 
St. Peter's Bays, the line fix)m Granbeny Iblafnd Light' to Green 
Island Light, thenoe to Point Bouge; at Mira Bay, the line from the 
Light, on the East Point of Scatari Island to the North-easterly 
Point of' Cape Morien; and at Placentia Bay, in Newfbundland, ttfe 
line from Latine Point, on the Easteorn mainland' shore, to. the most 
Southerly Point of Red Island, thence by the most. Southerly Point 
of Merasneen Island to the mainland. 

Long Ifelknd and'Btyer Island^ at St'. Mftry'& Bay, in NV)v& Scotia, 
shall, lor the purpose of . delimitation, be taken as- the coasts of such 
bay. 

It was- further provided that — 

United. States fishing vessels entering, the bays or harbors referred 
to in Article 1. of this Treaty shall conform to harbor regulations 
common to them and to fishing vessels of Canada or of Newfoundland: 

They need not^repert, enter, or clear, when putting into sueh bays 
or harbors for shelter or repairing damages^ nor when putting, int^ 
the same, outside the limits of established ports of entry, for the pur- 
pose of purchasing wood or of obtaining'water; except that' any sueh 
vessel remaining more thaoi twenty-four hoursy excluMve of Sundays 
and legal hohdays, within any such port, or communicating with the 
shore therein, may be required to report, enter, or clear; and no vessel 
shaU be. excused hereby from giving due information to boawiing 
ofiicers. 

They shall not be liable iii any such bays or harbors for compulsory 
pilotage; nor, when therein for* the purpose of shelter^ of repairing 
damages, ofpurohasingfwood, or of obtaining, water^ ^all they bi 
liable for harbor dues, tomiage dues, buoy dues, Ught dues, or other 
similar dues; but this enumeration shall not permit other charges 
inconsistent with the enjoyment of the liberties reserved or secured 
by the Convention of October 20, 1818. 

And also that — 

United States fishing, vessels entering, the ports,- bays^ and harbors 
of the Eastern and, Northeastern coasts of Canada or of the coasts of 
Newfoundland under stress of weather or other casualty may unload, 
reload, tranship, or sell, subject to customs laws and regulations, all 
fish onboard, when .such unloading, transshipment, or sale i&made 
necessary as- incidental to repairs, and may replenish outfits, pro- 
visions and supplies damaged or lost by disaster; and in case of death 
or sickness shall be allowed all needful facihties, including, the ship- 
ping, of orews. 

Licenses to purchase in estabhshed ports of entry of the aforesaid 
coasts of Canada or of Newfoundland, for the homeward voyage, 
such provisions and supplies as are ordinarily sold to trading. vessels, 
shall be granted to United States fishing, vessels in such ports 
promptly upon application and without charge; and such vessels Hay- 
ing obtained hcensas in the manner aforesaid, shallalso be accorded 
upon -all ocoask>ns such facilities for the purchase of casual or needful 
provisions and supplies as are ordinarily; granted to trading vessels; 
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but such provisions or supplies shall not 'be obtained by barter, nor 
purchased for re^sale or traiiic. 

• Provision was also made regulating the penalties to be imposed 
and the procedure to be taken in case of the violation of the pro- 
visions agreed upon. 

The proposed treaty also contemplated reciprocal trade arrange-* 
ments for which provision was made. 

The text of this unratified treaty will be foimd printed in full in 
the Appendix.^ 

Modue Vivendi of 1888. 

At the close of the negotiations for the unratified treaty of 1888, 
the British plenipotentiaries offered to make ^'a temporary arrange- 
ment for a period not exceeding two years in order to afford a modus 
Vivendi pending the ratification of the treaty." 

The modus vivendi thus proposed was established by the protocol 
of Pebruary 15, 1888, of those negotiations and was in terms as 
follows: 

1. For a. period not exceeding two years from the present date, the 
privilege of entering the bays and harbors of the Atlantic coasts of 
Caaada und Newfoundland ahail be granted to United States fishing 
vessels by annual Licenses at a fee of $1^ per ton — for the following 
purposes: 

The purchase <rf bait, ice, seines, lines .and -all other supplies and 
outfits. 

Transshipment of catch and shippiim of crews. 

J2. 'If during the continuance of this arrangement, the United 
States should remove the duties on fish, fish .ou, whale and seal oil 
(and their coverings, packages, &c.), the said Licenses shall be issued 
free df charge. 

.3. United States fishing vessels (entering the bays and harbors of 
the Atlantic coasts of Canada or of Newfoundland for any of the 
four purposes mentioned in Article I. of the Convention of October. 
20, 1^18, and not remaining therein more than twenty-^four hours, 
shall not be required to enter or clear at the cuatom house, providing 
that they do not communicate with the shore. 

4. TFoi*f eiture to be exacted only for the offences ctf :fishing or pre- 
panng^'to -Ssh m territoiiial waters. 

dVrhis.aiarangement to take effect as soon as the necessary jneasm-es 
can be completed by the Colonial Authorities.^ 

o Appewiix, ,p. -39. ^ Appendix, p. 44. 
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PERIOD FBOM 1888 TO 1900. 

During this period no new question involving the interpretation of 
the fisheries article of the treaty of 1818 in its relation to the Cana- 
dian coasts came up for discussion between the United States and 
Great Britain, and no question involving its interpretation in relation 
to the Newfoundland coasts arose until 1905, 

Although the modus vivendi of February 15, 1888, was entered 
into for a period not exceeding two years in order to afford a tem- 
porary arrangement pending the ratification of the proposed treaty 
of 1888, and the United States Senate refused its consent to the 
proposed treaty in August of that year, nevertheless the modus 
vivendi has been regarded as continuing in force for the period of 
two years following its date. So far as Canada is concerned this 
modus vivendi has been continued in practical effect down to the 
present time by action of the Canadian Government without formal 
extension, and during this period no change has taken place in the 
attitude either of the United States or British Governments on 
the questions of difference which had previously arisen in the 
fisheries controversy with reference either to the so-called treaty 
coasts or other coasts of Canada. So far as Newfoundland is con- 
cerned, the laws of that colony in force during this period down 
to 1905 authorized the granting of licenses to foreign fishing ves- 
sels, permitting such vessels, within the jurisdiction of that colony, 
to purchase bait and ice and fishing supplies and outfits generally, 
and to ship fiishing crews for such vessels. These laws provided 
for the seizure and forfeiture of such vessels for purchasing bait or 
other supplies, or engaging members of the crew without first 
obtaining a license therefor; and although no distinction is made 
in the acts referred to between the treaty coasts and those covered 
by the renunciatory clause, except that entering within the three 
mile limit on the latter coasts for any purposes not permitted by 
treaty is made a ground for seizure, nevertheless the acts referred 
to contained the usual provision, found in all Newfoundland fishery 
legislation, -that nothing therein should affect 'Hhe rights and privi- 
leges granted by treaty to subjects of any state or power in amity 
with Her Majesty.'' It does not appear that any questions involving 
the interpretation of the fisheries provisions of the treaty of 1818 
arose between the United States and Great Britain in connection 
with such legislation. 
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The Newfoundland controversy. 

In 1905, however, the Newfoundland Government completely 
reversed its former attitude toward American fishing interests and 
undertook by legislative and administrative action to terminate all 
the commercial privileges, which for many j^ears prior to that time 
had been extended to American fishing vessels both on the treaty 
coasts and on the other coasts of Newfoundland. The admitted 
purpose of this new policy of the Newfoundland Government was 
to compel the Anaerican Government to open the American mar- 
kets to Newfoundland fish and fish products free of duty in exchange 
for more extensive fishing and commercial privileges; and it soon 
became evident that in furtherance of this plan the Newfoundland 
Government was likely to attempt to impose certain limitations 
and restraints upon the American fishermen in the enjoyment of 
the fishing liberties secured to them under the treaty of 1818 upon 
the treaty coasts of Newfoundland. 

As a result of this situation the Government of the United States 
at once proceeded to take up with Great Britain the question of 
protecting the rights of American fishermen on the treaty coasts of 
Newfoundland under the treaty of 1818, which were threatened by 
the attitude of the Newfoundland Government. 

In October, 1905, it was reported to the Secretary of State that 
the Newfoundland Minister of Marine and Fisheries ''has forbidden 
all vessels on American registry to fish on treaty coast, where they 
now are, and where they have fished unmolested since 1818." Mr. 
Root, the Secretary of State, promptly called this report to the 
attention of the British Ambassador at Washington, Sir H. M. 
Durand, in his note of October 12, 1905 **; and in reply the British 
Ambassador, by note of October 19, 1905^, informed the Secretary 
of State that the report was without foundation and that the New- 
foundland Minister had exercised no interference whatever with such 
vessels. Meanwhile, however, it having been reported, as a result 
of inquiries as to the precise difficulty on the Newfoundland coast, 
that the captain of one American vessel had been informed by an 
inspector of the Revenue Protection Service of Newfoundland that 
he could not fish there, and that several others had been ordered not 
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to take herring by»the Collector of Customs at Bonne Bay, New- 
foundland, the Secretary of State wrote again to the British Ambas- 
sador on October 19, 1905, as follows: 

It would seem that the Newfoundland ofKcials are making a 
distinction between two classes of American vessels. We have 
vessels which are registered, and vessels which are licensed to &h 
and not registered. The licence carries a narrow and restricted 
authority; the registrv carries the broadest and most unrestricted 
authority. The vessel with a licence can fish, but cannot trade; the 
registered vessels can lawfully both fish and trade. The distinction 
between the two classes in the action of the Newfoundland authorities 
would seem to have been implied in the despatch from Senator Lodge 
which I quoted in my letter of the 12th, and the imputation of the 
prohibition of the Minister of Marine and Fisheries may perhaps have 
oome from the port officers, in conversation with the masters of 
American vessels, giving him as their authoritv for their prohibitions. 

As the buying of herring and bait fish, which until recently has 
been permitted for a good many years in Newfoundland, is trading, 
the American fishing fleet have come very generally to take an 
American registry, instead of confining themselves to the narrower 
fishing licence, and far the greater part of the fleet now in northern 
waters consists of registered vessels. The prohibition against fishing 
under an American register substantially bars the fleet from fishing. 
American vessels have also apparently been in the habit of entering 
at the Newfoundland custom-rhouses and applying for a Newfoundland 
licence to buy or take bait, and I gather from all the information I 
have been able to get that both the American masters and the Cus- 
toms officials have failed to clearly appreciate the different condildans 
created by the .practical withdrawal of all privileges on the part of 
Newfoundland and the throwing of the American fishermen back upon 
the bare rightswhich belong to them under the Treaty of 1818. 

I am confident that we can reach a clear understanding regarding 
those rights and the essential conditions of their exercise, and that a 
statement of this understanding to the Newfoundland Government, 
f<>tr the gmidance of its ^officials on the one hand, and to our Amerioan 
fishermen for their guidance on the other, will prevent causeless 
injury and possible disturbances, such as have l)een cause for regret 
in the past nistory ©f the north-eastern fisheries. 

I will trv to state our view upon the matters inv<^ved m the situa- 
tion, which now appears to exist upon the Treaty Coast. We con- 
sider that — 

1. Amy AmednGan vessel is entitled to go into the wateirs of the 
Treaty Coast and take fish of any kind. 

She derives this right from the Treaty (or from the conditions 
existing prior rto the Treaty and reoogtiiaed by it) and not from amy 
permiasijon or authority proceeding from the Government of New- 
foundland. 

2. An ATnerican vessel seeking to exercise the Treaty right is not 
bmiod to obtain a licenoe from the Governiiiedi^t of N>ewfoiitidktt(i| 
aud, if she does o^ot {>urpose to trade as w^ll as fish, she is not bound 
to enter at any N^ewfoundlaaid custom-hottsc. 
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3. The only concern of the Government of Newfoundland with 
such a vessel is to call for proper evidence that she is an American 
vessel, and, tlierefore, entitled to exercise the Treaty right, and to 
have her refrain from violating any laws of Newfoundland not 
inconsistent M'ith the Treaty. 

4. The proper evidence that a vessel is an American vessel and 
entitled to exercise the Treaty right is the production of the ship's 
papers of the kind t;enerally recognized in the maritime world as 
evidence of a vessel's national character. 

5. When a vessel has produced papers showing that she is an 
American vessel, the officials of Ne^\*foundland have no concern 
with the character or extent of the privileges accorded to such a 
vessel by the Government of the United States. No question as 
between a registry and licence is a proper subject for their considera- 
tion. They are not charged with enforcing any laws or regulations 
of the United wStates. As to them, if the vessel is American she has 
the Treaty right, and they are not at liberty to deny it. 

6. If any such, matter were a proper subject for the consideration 
of the officials of Newfoundland, the statement of this Department 
that vessels bearing an American registry are entitled to exercise the 
Treaty right should be taken by sucn officials as conclusive. 

If your Government sees no cause to dissent from these propositions, 
I am inclined to think a statement of them as agreed upon would 
resolve the immediate difficulty now existing on the Treaty Coast.** 

In the same note from which the above extract is taken, Mr. Root 
also brought up for consideration the question of the possible inter- 
ference with the rights of American fishermen on the treaty coast of 
Newfoundland by the appUcation to that coast of certain provisions 
of the new foreign fishing vessels act of June 15, 1905, which had 
then recently been assented to by the British Government, with 
respect to which act Mr. Root said : 

I have, however, to call 3^our attention to a further subject, which I 
apprehend may lead to further misunderstanding in the near future 
if it is not dealt with now. That is, the purposes of the Government 
of Newfoundland in respect of the treatment of American fishing- 
vessels as exhibited in a Law enacted during the past summer by 
the Legislature of that Colony, under the title ^'An Act respecting 
Foreign Fishing-Vessels/' 

This Act appears to be designed for the enforcement of laws pre- 
viously enacted by Newfoundland, which prohibited the sale to foreign 
fishing-vessels of herring, capUn, squid, or other bait fishes, lines, 
seines, or other outfits or supplies for the fishery or the shipment by 
a foreign fishing-vessel of crews within the jurisdiction of New- 
foundland. 

The Act of last summer respecting foreign fishing- vessels pro- 
vides : — 

"Section 1. Any Justice of the Peace, sub-collector, preventive 
officers, fishery warden, or constable, may go on board any foreign 
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fishing-vessel being within any port of the coasts of this island, or 
hovering within British waters within 3 marine miles of anjr of the 
coasts, bays, creeks, or harbours in this island, and may brmg such 
foreign fishing-vessel into port, may search her cargo and may 
examine the master upon oath touching the cargo and voyage, and 
the master or person in command, shall answer truly such questions 
as shall be put to him under a penalty not exceeding 500 dollars. 
An(l if such foreign fishing-vessel has on board any herring, caplin, 
squid, or other bait fishes, ice, lines, seines, or other outfits or sup- 
plies for the fishery purchased within any port on the coast of this 
island, or within the distance of 3 marme miles from any coasts, 
bays, creeks, or harbours of this island, or if the master of the said 
vessel shall have engaged or attempted to engage any person to form 
part of the crew of the said vessel in any port or on any part of the 
coasts of this island, or has entered such waters for any purpose not 
permitted by Treaty or Convention for the time being in force such 
vessel and the tackle, rigging, apparel, furniture, stores, and cargo 
thereof shall be forfeited. 

^^ Section 3. In any prosecution under this Act the presence on 
board any foreign fishing- vessel in any port of this island, or within 
British waters aforesaid of any caplin," squid, or other bait fishes, of 
ice, lines, seines, or other outfits or supplies for the fishery shall be 
primd fade evidence of the purchase of the said bait, nshes, and 
supplies and outfits within such port or waters. '' 

It seems plain that the provisions above quoted constitute a war- 
rant to the oflicers named to interfere with and violate the rights of 
American fishing- vessels under the Treaty of 1818. 

The 1st section authorizes any of the officers named to stop an 
American vessel while fishing upon the Treaty Coast and compel it 
to leave the fishing grounds, to prevent it from going to the places 
where the fish may be, to prevent it departing with the fish which it 
may have taken, and to detain it for an indefinite period during a 
search of the cargo and an examination of the master imder oath 
under a heavy penalty. 

It is to be observed that this section does not require that the 
vessel shall have been charged with any violation of the laws of 
Newfoundland, or even that she shall have been suspected of having 
violated the laws of Newfoundland as a condition precedent to com- 
peUing it to desist from the exercise of its Treaty; rights, and virtually 
seizing it and taking it into port. In the consideration of this pro- 
vision, it is unnecessary to discuss any question as to the extent to 
which American vessels may be interfered with in the exercise of 
their Treaty rights pursuant to judicial proceedings based upon a 
charge of violation of law, or even upon reasonable ground to belive 
that any law has been violated, for the authority of the Acts 
authorized appears to be part of no such proceeding. 

v\'hen we consider that the minor officials named in the Act, 
invested with tliis extraordinary and summary power, are presump- 
tively members of the fishing communities, in competition with which 
the American fishermen are following their calling, it is plain that in 
denj^ing the right of the Government of Newfoundland to do what 
this section provides for we are not merely dealing with a theoretical 
question, but with the probability of serious injustice. 
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The 3rd section of the Act, above quoted in full, makes the pres- 
ence on board of an American vessel of the fish, gear — the implements 
necessary to the exercise of the Treaty right — prima fade evidence of 
a criminal offence against the laws of Newfoundland, and it also 
makes the presence on board the vessel of the fish which the vessel 
has a right to take under Treaty primd fade evidence of a criminal 
offence under the laws of Newfoundlana. This certainlv cannot be 
justified. It is, in effect, providing that the exercise of the Treaty 
right shall be primd fade evidence of a crime. 

I need not ar^e with the Government of Great Britain that the 
1st section of this Act purports to authorize the very kind of official 
conduct which led to the establishment in England of the rule against 
unreasonable searches and seizures, now firmly embedded in the 
jurisprudence of both nations. Nor need I argue that American 
vessels are of right entitled to have on them in the waters of the 
Treaty Coast both fish of every kind, and the gear for the taking of 
fish, and that a law undertaking to make that possession primd Jade 
proof of crime deprives them of that presumption of innocence to 
which all citizens of Great Britain and America are entitled. When 
the Legislature of Newfoundland denies these rights to American 
fishing-vessels, it imposes upon them a heavy penalty for the exercise 
of their rights under the Treaty, and we may reasonably apprehend 
that this penalty will be so severe in its practical effect as to be an 
effectual bar to the exercise of the Treaty right. 

I feel bound to urge that the Government of Great Britain shall 
advise the Newfoundland Government that the provisions of law 
which I have quoted are inconsistent with the rights of the United 
States under the Treaty of 1818, and ought to be repealed; and that; 
in the meantime, and without any avoidable delay, the Governor in 
Council shall b« requested by a Proclamation which he is authorized 
to issue under the 8th section of the Act respecting Foreign Fishing- 
Vessels, to suspend the operation of the Act." 

Mr. Root also took occasion to bring up for consideration, as 
requiring the careful attention of the British Government, another 
possible source of trouble, arising from the attitude of the New- 
foundland Government at that time, as follows: 

There is still another phase of this subject to which I must ask your 
attention. I am advised that there is a very strong feeling among 
the Newfoundland fishermen on the Treaty Coast against the enforce- 
ment of the Newfoundland Act prohibiting the sale of bait, and that 
at a recent mass meeting of fishermen at the Bay of Islands, Resolu- 
tions were adopted urging the repeal or suspension of that Act, and 
containing the following clauses : — 

^^If our requests are not granted immediately we shall be com- 
pelled, in justice to ourselves and families, to seek other ways and 
means to engage with the Americans. 

^'We would also direct the attention of his Excellency the Governor 
in Council to what took place in Fortune Bay a few years ago when 
Captain Solomon Jacobs seined herring against the wishes of the 
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Eeople, and the result. If a similar occurrence should take place 
ere, who will be responsible?" 

This resolution indicates the existence of still another source from 
which, if not controlled, may come most unfortunate results when the 
American fishermen proceed to the exercise of their Treaty rights, 
that is, the Newfoundland fishermen themselves acting independently 
of their Government. 

You are aware that for a considerable period American fishing- 
vessels, instead of themselves taking herring, caplin, and squid upon 
the Treaty Coast, have been in the habit of buying those fish from 
the Newfoundland fishermen. For many of the Newfoundland 
fishermen this trade has been a principal means of support. That 
has been especially so in and about the Bay of Islands. It has been 
profitable to the local fishermen, and it has been for the Americans a 
satisfactory substitute for the exercise of their Treaty right to catch 
the fish themselves. It is, indeed, not unnatural that these fisher- 
men should struggle in every way open to them to prevent the loss 
of their means of support, and that if they cannot control their ow^n 
Government so as to secure permission to sell herring and bait, they 
should seek to prevent the Americans from taking the bait, in the 
hope that as the result of that prevention, their profitable trade may 
be restored. 

The Resolution which I have quoted referring to the Fortune Bay 
case is a clear threat of violence to prevent the exercise of the Treaty 
right. If the threat should be carried out it is too much to expect 
that some at least of the American fishermen will not refuse to yield 
to lawless force which seeks to deprive them of their rights and of 
their means of livelihood. 

We shall do everything in our power to prevent such a collision, 
and we should indeed deeply deplore it, but the true and eflFective 
method of prevention plainly must be the exercise of proper control 
by the Government of Newfoundland over the fishermen of New- 
foundland, and it seems to me that the danger is sufficiently real and 
imminent to justify me in asking that the Government of Great 
Britain shall take speedy steps to bring about the exercise of such 
control.^ 

On February 2, 1906, Sir Edward Grey, the Secretary of State for 
Foreign Affairs, replying to Mr. Root's note to the British Ambassador 
at Washington above quoted, wrote to Mr. Reid, the American 
Ambassador at London, enclosing ^^a memorandum dealing seriatim 
with the six propositions formulated by Mr. Root, and with his 
observations with regard to some of provisions of the recent 
Newfoundland legislation for the regulation of the fisheries'', and 
referring to the last portion of Mr. Root's note, he said that — 

As, owing to the prompt measures adopted and to the conciliatory 
spirit displayed by both Governments, the fishing season has now 
closed without any collision between the British and American fisher- 
men, or the development of any such friction as was at one time 
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anticipated, it is unnecessary to deal more particularly with the 
latter portion of Mr. Root's note, which was devoted to that side of 
the question.^ 

The memorandum enclosed in Sir Edward Grey's note is quoted 
in full below: 

Memorandum. 

Mr. Root's note to Sir M. Durand of the 19th October, 1905, on 
the subject of the United States' fishery in the waters of Newfoundland 
under the Convention of the 20th October, 1818, may be divided into 
three parts. 

The first deals with complaints which had reached the United 
States' Government to the effect that vessels of United States' reg- 
istry had been forbidden b}^ the Colonial authorities to fish on the 
Treaty Coast, the second with the provisions of ^The Newfoundland 
Foreign Fishing- Vessels Act, 1905," and the third with the possibility 
of a lawless and violent interruption of the United wStates' fishery by 
the inhabitants of the Bay of Islands. 

The complaints referred to in the first part of Mr. Root's note were 
at once brought to the notice of the Government of Newfoundland, 
and they replied that there had been no attempt to prevent American 
fishermen from taking fish. The complaints in question appear to 
have been based on some misunderstanding, and the subsequent 
coui^e of the fishery proved that the apprehensions on the part of the 
United States' Government to which tney gave rise were, fortunately, 
not well founded. 

His Majesty's Government, however, agree with the United States' 
Government in thinking that inasmuch as the privileges which citi- 
zens of the United States have for many years enjoyed of purchasing 
bait and supplies and engaging men in Newfoundland waters have 
recently been withdrawn and American fishermen have consequently, 
in Mr. Root's words, been thrown back upon their rights under the 
Convention of 1818, it is desirable that a clear understanding should 
be reached regarding those rights and the essential conditions of their 
exercise, and they have accordingly given the most careful consider- 
ation to the six propositions advanced in Mr. Root's note as embody- 
ing the views of the United States' Government on the subject. 

They regret, however, that they are unable to record their assent 
to these i)ropositions without some important qualifications. 

Proposition 1 states: — 

^'Any American vessel is entitled to go into the waters of the 
Treaty Coast and take fish of any kind. She derives this right from 
the Treaty (or from the conditions existing prior to the Treaty and 
recognized by it) and not from any permission or authority proceeding 
from the Government of Newfoundland." 

The privilege of fishing conceded by Article I of the Convention of 
1818 is conceded, not to American vessels, but to inhabitants of the 
United States and to American fishermen. 

His Majesty's Government are unable to agree to this or any of 
the subsequent propositions if they are meant to assert any right of 
American vessels to prosecute the fishery under the Convention of 
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1818 except when the fishery is carried on by inhabitants of the United 
States. The Convention confers no rights on American vessels as 
such. It enures for the benefit only of inhabitants of the United 
States. 

Proposition 2 states: — 

^'An American vessel seeking to exercise the Treaty right is not 
bound to obtain a Ucence from the Government of Newfoundland^ 
and, if she does not purpose to trade as well as fish, she is not bound 
to enter at any Newfoundland custom-house.'' 

His Majesty's Government agree that the Government of New- 
foundland could not require that American fishermen seeking to 
exercise the Treaty right should take out a licence from the Colonial 
Government. No licence is required for what is a matter of right, 
and no such licence has, His Majesty's Government are informed, been, 
in fact, required. 

With the last part of the proposition it will be more convenient to 
deal in conjunction with proposition 3. 

Proposition 3 states: — 

^'The only concern of the Government of Newfoundland with such 
a vessel is to call for proper evidence that she is an American vessel, 
and therefore entitled to exercise the Treaty right, and to have her 
refrain from violating any laws of Newfoundland not inconsistent 
with the Treaty." 

It has already been pointed out that the Convention of 1818 confers 
no rights on American vessels as such, and that the exercise of the 
right of fishing under the Convention is subject to the condition that 
the fishing is carried on by inhabitants of the United States. His 
Majesty's Government, however, agree that no law of Newfoundland 
should be enforced on American fishermen which is inconsistent with 
their rights under the Convention. 

Mr. fioot's note does not give any indication of what laws of the 
Colony would be regarded by the United States' Government as incon- 
sistent with the Convention if applied to American fishermen. The 
opinion of Plis Majesty's Government on this point is as follows: — 

The American fishery, under Article I of the Convention of 1818, 
is one carried on witmn the British jurisdiction and ^4n common 
with" British subjects. The two Governments hold different views 
as to the nature of this Article. The British Government consider 
that the war of 1812 abrogated that part of Article III of the Treaty 
of Peace of 1783 which continued to mhabitants of the United States 
'^the liberty" (in the words used by Mr. Adams to Earl Bathiu'st in his 
note of the 25th September, 1815) ^^of fishing and drying, and curing 
their fish within the exclusive jurisdiction on the North American 
coasts to which thev had been accustomed while themselves forming 
a part of the British nation," and that consequently Article I of the 
Convention of 1818 was a new grant to inhabitants of the United 
States of fishing privileges within the British jurisdiction. The 
United States' Government, on the other hand, contend that the war 
of 1812 had not the effect attributed to it by the British Government, 
and that Article I of the Convention of 1818 was not a new ^ant, 
but merely a recognition (though limited in extent) of privileges 
enjoyed by inhabitants of the United States prior, not only to Sie 
war, but to the Treaty of 1783. Whichever of these views be adopted, 
it is certain that inhabitants of the United States would not now be 
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entitled to fish in British North American waters but for the fact that 
they were entitled to do so when they were British subjects. Amer- 
ican fishermen cannot therefore rightly claim to exercise their right 
of fishery imder the Convention of 1818 on a footing of greater freedom 
than if they had never ceased to be British subjects. Nor consist- 
ently with the terms of the Convention can they claim to exercise it 
on a footing of greater freedom than the British subjects ^ 'in common 
with" whom thev exercise it under the Convention. In other words, 
the American fiisnery under the Convention is not a free but a regu- 
lated fishery, and, in the opinion of His Majesty's Government, 
American fishermen are bound to comply with all Colonial Laws and 
Regulations, including any touching the conduct of the fishery, so 
long as these are not in their nature unreasonable, and are applicable 
to all fishermen alike. One of these Regulations prohibits fishing on 
Sundays. His ]\Iajosty's Government have received information that 
several breaches of this Regulation were committed by American 
fishermen during the past fishing season. Tbis Regulation has been 
in force for many years, and looking to the insignificant extent to 
which American fishermen have exercised their right of fishery on 
the Treaty Coast in the past, it cannot be regarded as having been 
made with the object of restricting the enjoyment of that right. 
Both its reasonableness and its bona fides appear to His Majesty's 
Government to be beyond question, and they trust that the United 
States' Government will take steps to secure its observance in the 
future. 

As regards the treatment of American vessels from wliich American 
fishermen exercise the Treaty right of fishery, His Majesty's Govern- 
ment are prepared to admit that, although the Convention confers 
no rights on American vessels as such, yet since the American fishery 
is essentially a ship fishery, no law of Newfoundland should be en- 
forced on American fishing-vessels which would unreasonably inter- 
fere with the exercise by the American fishermen on board of their 
rights under the Convention. The United States' Government, on 
their part, admit, in Mr. Root's note, that the Colonial Government 
are entitled to have an American vessel engaged in the fishery refrain 
from violating any laws of Newfoundland not inconsistent with the 
Convention, but maintain that if she does not j)urpose to trade, but 
only to fish, she is not bound to enter at any jNewfoundland custom- 
house. 

Mr. Root's note refers only to the question of entry inwards, but it 
is presumed that the United States' (jovernment entertain the same 
views on the question of clearing outwards. At all events, American 
vessels have not only passed to the fishing grounds in the inner waters 
of the Bay of Islands without reporting at a Colonial custom-house, 
but have also omitted to clear on returning to the United States. 
In both respects they have committed breaches of the Colonial 
Customs Law, which, as regards the obUgations to enter and to clear, 
makes no distinction between fishing- and trading-vessels. 

His Majesty's Government regret not to be able to share the view 
of the United States' Government that the provisions of the Colonial 
Law which impose those obh^ations are inconsistent with the Con- 
vention of 1818, if applied to American vessels which do not purpose 
to trade, but only to nsh. They hold that the only ground on which 
the application of any provisions of the Colonial Law to American 
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vessels engaged in the fishery can be objected to is that it unreason- 
ably interferes with the exercise of the American right of fishery. 

It is admitted that the majority of the American vessels lately 
engaged in the fishery on the western coast of the Colony were regis- 
tered vessels, as opposed to licensed fishing- vessels, and as such were 
at liberty both to trade and to fish. The production of evidence of 
the United States' registration is therefore not sufficient to establish 
that a vessel, in Mr. Root's words, *'does not purpose to trade as well 
as fish," and something more would seem clearly to be necessary. 
The United States' Government would undoubtedly be entitled to 
complain if the fishery of inhabitants of the United States were 
seriously interfered with by a vexatious and arbitrary enforcement 
of the Colonial Customs laws, but it must be remembered that, in 
proceeding to the waters in which tlie winter fishery is conducted, 
American vessels must pass in close proximity to several custom- 
houses, and that in order to reach or leave the grounds in the arms of 
the Bay of Islands, on which the fishery has been principaliy carried 
on during the past season, they have sailed by no less than three 
custom-houses on the shores of the bay itself. So that the obligation 
to report and clear need not in any wa}^ have interfered with a vessel's 
operations. It must also be remembered that a fishery conducted in 
the midst of practically the only centres of population on the west 
coast of the Colony affords ample opportunities for illicit trade, and 
consequently calls for careful supervision in the interests of the 
Colonial revenue. 

The provisions in question are clearly necessary for the prevention 
of smuggling, and His Majesty's Government are of opinion that 
exception cannot be taken to their application to American vessels as 
an imreasonable interference with the American fishery, and they 
entertain the strong hope that the United States' Government will, 
on reconsideration, perceive the correctness of this view, and issue 
instructions accordingly for the fniture guidance of those in charge of 
American vessels. 

It is, moreover, to the advantage of the American vessels engaged 
in the winter fishery in the Ba}'^ of Islands that they should report at 
a Colonial custom-house. Owing to the extent and peculiar con- 
figuration of that bay, and owing to the prevalence of fogs, vessels 
that enter its inner waters may remain for days without the local 
officers becoming aware that they are on the coast unless they so 
report. In such circumstances it is difficult for the Colonial Govern- 
ment to insure to American fishermen that protection against lawless 
interference for which Mr. Root calls in the concluding part of his note. 

His Majesty's Government desire further to invite the attention of 
the United States' Government to the fact that certain United States' 
vessels engaged in the fishery refused to pay light dues. This is the 
first time. His Alajesty's Government are informed, that American 
vessels have refused to pay these dues, and it is presumed that the 
refusal is based on the denial by the Colonial Government of the 
trading privileges allowed in past years. His Majesty's Government, 
however, cannot admit that such denial entitles American vessels to 
exemption from light dues in the ports in which they fish. As already 
stated, American fishing-vessels engaged in the fishery under the 
Convention of 1818 have no Treaty status as such, and the only 
ground on which, in the opinion of His Majesty's Government, the 
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application of any Colonial law to such vessels can be objected to is 
that such application involves an unreasonable interference with the 
exercise of the Treaty rights of the American fishermen on board. 
The payment of light dues by a vessel on entering a port of the Colonv 
clearly involves no such interference. These dues are payable by all 
vessels of whatever description and nationality other than coasting- 
and fishing-vessels owned and registered in the Colony (which are, on 
certain conditions, exempt either wholly or in part). His Majesty's 
Government trust that in these circumstances such directions will be 
issued as will prevent further refusals in the future, and they would 
point out generally that it is the duty of all foreigners sojourning in 
the limits of the British jurisdiction to obey that law, and that, if it is 
considered that the local jurisdiction is being exercised in a manner 
not consistent with the enjoyment of any Treaty rights, the proper 
course to pursue is not to ignore the law, but to obey it, and to refer 
the question of any alleged infringement of their Treaty rights to be 
settled diplomatically between their Government and that of His 
Majesty. 

Propositions 4, 5, and 6 state: — 

Proposition 4. ^'The proper evidence that a vessel is an American 
vessel, and entitled to exercise tlie Treaty right, is the production of 
the ship's papers of the kind generally recognized in the maritime 
world as evidence of a vessel's national character.^' 

Proposition 5. ^^When a vessel has produced papers showing that 
she is an American vessel, the oflicials of Newfoundland have no 
concern with the character or extent of tlie privileges accorded to such 
a vessel by tiic Government of the United States. No question as 
between a registry and licence is a proper subject for their considera- 
tion. They are not charged with enforcing any I^aws or Regulations 
of the United States, As to them, if the vessel is American she has the 
Treaty right, and they are not at liberty to deny it.'' 

Proposition 6. '^If any such matter were a proper subject for the 
consideration of the officials of Newfoimdland, the statement of this 
Department that vessels bearing an American registry are entitled to 
exercise the Treaty right should be taken by such officials as con- 
clusive.'' 

His Majesty's Government are unable to agree to these propositions, 
except with the reservations as to the status of American vessels under 
the Convention already indicated, and with reference to proposition 6, 
they would submit that the assurance to be given by the Department 
of State of the United States should be that the persons by whom the 
fishery is to be exercised from the American vessels are inhabitants of 
the United States. 

In point of fact the Colonial Government have informed His 
Majesty^s Government that they do not require an American vessel 
to produce a United States' fishing licence. The distinction between 
United States' registration and the possession of a United States' 
fishing licence is, however, of some importance, inasmuch as a vessel 
which, so far as the United States' Government are concerned, is at 
liberty both to trade and to fish naturally calls for a greater measure 
of supervision by the Colonial Government than a vessel fitted out 
only for fishing and debarred by the United States' Government from 
trading; and information has been furnished to His Majesty's Govern- 
ment by the Colonial Government which shows that the proceedings 
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of American fishing- vessels in Newfoundland waters have in the past 
been of such a character as to make it impossible, from the point of 
view of the protection of the Colonial revenue, to exempt such vessels 
from the supervision authorized by the Colonial Customs Law. 

His Majesty's Government now turn to that part of Mr. Root's note 
which deals with ''The Foreign Fishing- Vessels Act, 1905.'' 

His Majesty's Government would have viewed with the strongest 
disapproval any disposition on the part of the Colonial authorities to 
administer this Act in a manner not consistent with His Majesty's 
Treaty obligations, but they are confident that the United States' 
Government will readily admit that the fears expressed on this head 
in Mr. Koot's note have not been realized. 

They desire, however, to point out that, though the Act in question 
was passed to give elfect to the decision of the Colonial Government 
to withdraw from American fishing-vessels the privileges which they 
had been allowed to enjoy for many vears previously of purchasing 
bait and supplies and of engaging crews in the ports of the Colony, the 
provisions objectionable to the United States' Government which it 
embodies are in no sense new. They will be found in '^The Foreign 
Fishing- Vessels Act, 1893." The present Act difl'ers from the earlier 
Act in that it takes away, by omission, from the Colonial Government 
the power conferred upon them by the earlier Act of authorizing the 
issue of licences to foreign fishing- vessels for the enjoyment oif the 
privileges mentioned. Allowing for this change, the provisions of the 
two Acts are in all essential respects identical. The provisions as to 
boarding, bringing into port, and searching appear in both Acts, and 
also the provisions as to the possession of bait, outfits, and supplies 
being prividfacie evidence of the purchase of the same in the Colonial 
jurisdiction, except that in the earlier Act there was a further pro- 
vision, consequential on the authority which it conferred on the 
Colonial Government to issue licences, directing that the failure or 
refusal to produce a license should be priind facie evidence of the 
purchase of such articles without a licence. The position of any 
American fishing-vessel choosing to fish for herself on the Treaty 
Coast has consequently been since 1893 the same as it is to-day. 
His Majesty's Government do not advance these considerations with 
the object of suggesting that the objections which the United States' 
Government have taken to sections 1 and 3 of the Foreign Fishing- 
Vessels Act are impaired by the fact that these provisions have been 
on the Statute Book of the Colony since 1893 without protest, and 
they are ready to assume that no such protest has been lodged merely 
because the privileges accorded to American vessels in the ports of the 
Colony up to the present have been such as to render it unnecessary 
for inhabitants of the United States to avail themselves of their right 
of fishing under the Convention of 1818. The object of His Majesty's 
Government is simply to remove any impression which may have 
formed itself in the mind of the United States' Government that the 
language of the Act of 1905 was selected with any special view of 
prejudicing the exercise of the American Treaty right of fishery, and 
to point out that, on the contrary, it dates bacK to 1893, that is, to a 
time when it was the policy of the Colonial Government to treat 
American vessels on a favoured footing. 

A new Act was not necessary to give effect to the present policy of 
the Colonial Government. Effect to it could have been given under 
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the Act of 1893 by the mere suspension of the issue of Hcences to 
American vessels, and the only object of the new Act, as His Majesty's 
Government understand the position, was to secure the express and 
formal approval of the Colonial Legislature for the carrying out of the 
policy oi the Colonial Government. 

Having offered these general remarks, His Majesty's Government 
desire to point out that, in discussing the general effects of ''The 
Foreign Fisliing- Vessels Act, 1905/' on the American fishery under 
the Convention of 1818, the United States' Government confine them- 
selves to sections 1 and 3 and make no reference to section 7, which 
preserves '' the rights and privileges granted by Treaty to the subjects 
of any State in amity with His Majesty." In view of this provision, 
His Majesty's Government are unable to agree with the United States' 
Governm.ent in regarding the provisions of sections 1 and 3 as ''consti- 
tuting a warrant to the officers named to interfere with and violate" 
American rights under the Convention of 1818. On the contrary, 
they consider section 7 as, in effect, a prohibition of any vexatious 
interference with the exercise of the Treaty rights whether of American 
or of French fishermen. As regards section 3, they admit that the 
possession by inhabitants of the United States of any fish and gear 
which they may lawfully take or use in the exercise of their rights 
under the Convention of 1818 cannot properly be made prima fade 
evidence of the commission of an ofl'ence, and, bearing in mind the 
provisions of section 7, they cannot beheve that a Court of Law would 
take a different view. 

They do not, however, contend that the Act is as clear and exphcit 
as, in the circumstances, it is desirable that it should be, and they 
propose to confer with the Government of Newfoundland with the 
object of removing any doubts wliich the Act in its present form may 
suggest as to the power of His Majesty to fulfil his obUgations under 
the Convention of 1818. 

On the concluding part of Mr. Root's note it is happily not necessary 
for His Majesty's Government to offer any remarks, since the fishing 
season has come to an end without any attempt on the part of British 
fishermen to interfere with the peaceful exercise of the American 
Treaty right of fishery." 

In reply to the memorandum received from Sir Edward Grey, Mr. 
Root wrote a letter of instructions under date of June 30, 1906, to the 
American Ambassador at London, a copy of which letter was trans- 
mitted to Sir Edward Grey by the American Ambassador in his note 
of July 20, 1906.* In this letter of instructions, Mr. Root sets forth 
the position of the United States on the various questions under consid- 
eration and gives the reasons which prevented his agreement with 
many of the views stated in the memorandum referred to, as follows: 

The memorandum inclosed in the note from Sir Edward Grey to 
you of the 2nd February, 1906, and transmitted by you on the 6th 
February, has received careful consideration. 

« Appendix, p. 972. 6 Appendix, pp. 978, 985. 
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The letter which I had the honour to address to the British Am- 
bassador in Washington on the 19th October last stated with greater 
detail the complaint in my letter to him of the 12th October, 1905, 
to the effect that the local officers of Newfoundland had attempted 
to treat American ships as such, without reference to the rights of 
their American owners and officers, refusing to allow such ships 
sailing under register to take part in the fishing on the Treaty coast, 
although owned and commanded by Americans, and limiting the 
exercise. of the right to fish to ships having a fishing licence. 

In my comnmnications the Government of the United States 
objected to this treatment of ships as such — that is, as trading-vessels 
or fishing-vessels, and laid down a series of propositions regarding the 
treatment due to American vessels on the Treaty coast, based on the 
view that such treatment should depend, not upon the character of 
the ship as a registered or licensed vessel, but upon its bein^ Ameri- 
can; that is, owned and officered by Americans, and, therefore, 
entitled to exercise the rights assured by the Treaty of 1818 to the 
inhabitants of the United States. 

It is a cause of gratification to the Government of the United 
States that the prohibitions interposed by the local officials of New- 
foundland were promptly withdrawn upon the commimication of the 
facts to Ilis Majesty's Government, and that the Memorandum now 
imder consideration emphatically condemns the view upon which the 
action of the local officers was based, even to the extent of refusing 
assent to the ordinary forms of expression which ascribe to ships the 
rights and liabilities of owners and masters in respect of them. 

It is true that the Memorandum itself uses the same form of expres- 
sion when asserting that American ships have committed breaches of 
the Colonial Customs Law, and ascribing to them duties, obligations, 
omissions, and purposes which the Memorandum describes. Yet we 
may agree that ships, strictly speaking, can have no rights or duties, 
and that whenever the Memorandum, or the letter upon which it 
comments, speaks of a ship's nghts and duties, it but uses a conven- 
ient and customary form of describing the owner's or master's right 
and duties in respect of the ship. As this is conceded to be essen- 
tially '' a ship fisliing,'' and as neither in 1818 nor since could there be 
an American ship not owned and officered by Americans, it is prob- 
ably quite unimportant which form of expression is used. 

I find in tho Memorandum no substantial dissent from the first 
proposition of my note to Sir Mortimer Durand of the 19th October, 
1905, that any American vessel is entitled to go into waters of the 
Treaty coast and take fish of any kind, and that she derives this right 
from the Treaty and not from any authority proceeding from the 
Government of Newfoundland. 

Nor do I find any substantial dissent from the fourth, fifth, and 
sixth propositions, which relate to the method of establishing the 
nationality of the vessel entering the Treaty waters for the purpose of 
fishing, unless it be intended, by the comments on those propositions, 
to assert that the British Government is entitled to claim that, when 
an American goes with his vessel upon the Treaty coast for the pur- 
pose of fishing, or with his vessel enters the bays or harbours of the 
coast for the purpose of shelter and of repairing damages therein, or 
of purchasing wood, or of obtaining water, he is bound to furnish 
evidence that all the members of his crew are inhabitants of the 
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United States. We cannot for a moment admit the existence of any- 
such limitation upon our Treaty rights. The hberty assured to us by 
the Treat}'^ plainly includes the right to use all the means customary 
or appropriate for fishing upon the sea, not only ships and nets and 
boats, but crews to handle trie ships and the nets and the boats. No 
right to control or limit the means which Americans shall use in fish- 
ing can be admitted imless it is provided in the terms of the Treaty, 
and no right to question the nationality of the crews employed is con- 
tained in the terms of the Treaty. In 1818, and ever since, it has 
been customary for the owners and masters of fishing-vessels to 
employ crews of various nationalities. During all that period I am 
not able to discover that any suggestion has ever been made of a right 
to scrutinize the nationality of the crews employed in the vessels 
through which the Treaty right has been exercised. 

The language of the Treaty of 1818 was taken from the Ilird 
Article of the Treaty of 1783. The Treaty made at the same time 
between Great Britain and France, the previous Treaty of the 10th 
February, 1763, between Great Britain and France, and the Treaty of 
Utrecht of the 11th April, 1713, in like manner contained a general 
grant to ''the subjects of France'' to take fish on the Treaty coast. 
During all that period no suggestion, so far as I can learn, was ever 
made that Great Britain had a right to inquire into the nationality 
of the members of the crew employed upon a French vessel. 

Nearly two hundred years have passed during which the subjects 
of the French King and the inhabitants of the United States have 
exercised fishing rights under these grants made to them in these 
general terms, and during all that time there has been an almost con- 
tinuous discussion in which Great Britain and her Colonies have 
endeavoured to restrict the right to the narrowest possible limits, 
without a suggestion that the crews of vessels enjoying the right, or 
whose owners were enjoying the right, might not Tbe employed in the 
customary wslj without regard to nationality. I cannot suppose 
that it is now mtended to raise such a question. 

I observe with satisfaction that the Memorandum assents to that 
part of my second proposition to the effect that ^'an American vessel 
seeking to exercise the Treaty right is not bound to obtain a licence 
from the Government of Newfoundland," and that His Majesty's 
Government agree that "no law of Newfoundland should be enforced 
on American fishermen which is inconsistent with their rights under 
the Convention. " 

The views of His Majesty's Government, however, as to what laws 
of the Colony of Newfoundland would be inconsistent with the Con- 
vention if apphed to American fishermen, differ radically from the 
view entertained by the Government of the United States. Accord- 
ing to the Memorandum, the inhabitants of the United States going 
in their vessels upon the Treaty coast to exercise the Treaty right of 
fishing are bound to enter and clear in the Newfoundland custom- 
houses, to pay fight dues, even the dues from which coasting and 
fishing-vessels owned and registered in the Colony are exempt, to 
refrain altogether from fishing except at the time and in the manner 
prescribed by the Regulations of Newfoundland. The Colonial pro- 
hibition of fishing on Sundays is mentioned by the Memorandum as 
one of the Regulations binding upon the American fishermen. We 
are told that His Majesty's Government '^hold that the only ground 
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on which the application of any provisions of Colonial law to Ameri- 
can vessels engaged in the fishery can be objected to is that it unrea- 
sonably interferes with the American right of fishery." 

The Government of the United States fails to find in the Treaty 
any grant of right to the makers of Colonial law to interfere at all, 
whether reasonably or unreasonably, with the exercise of the Ameri- 
can rights of fishery, or any right to determine what would be a rea- 
sonable interference with tne exercise of that American right if there 
could be any interference. The argument upon which the Memo- 
randum claims that the Colonial Government is entitled to interfere 
with and Umit the exercise of the American right of fishery, in accord- 
ance with its own ideas of what is reasonable, is based first, upon 
the fact that, under the terms of the Treaty the right of the inhabitants 
of the United States to fish upon the Treaty coast is possessed by 
them ''in common with the subjects of His Britanmc Majesty;'' 
and, second, upon the proposition that ''the inhabitants of the 
United States would not now be entitled to fish in British North 
American waters but for the fact that they were entitled to do so 
when they were British subjects,'' and that "American fishermen 
cannot therefore rightfully claim any other right to exercise the right 
of fishery under the Treaty of 1818 than if they had never ceased to 
be British subjects." 

Upon neither of these grounds can the inferences of the Memoran- 
dum be sustained. The qualification that the liberty assured to 
American fishermen by the Treaty of 1818 they were to have "in 
common with the subjects of Great Britain" merely negatives an 
exclusive right. Under the Treaties of Utrecht, of 1763 and 1783, 
between Great Britain and France, the French had constantly main- 
tained that they enjoyed an exclusive right of fishery on that portion 
of the coast of Newfoundland between Cape St. John and Cape Raye, 
passing around by the north of the island. The British, on the other 
hand, had maintained that British subjects had a right to fish along 
with the French, so long as they did not interrupt them. 

The dissension arising from these conflicting views had been serious 
and annoying, and the provision that the liberty of the inhabitants of 
the United States to take fish should be in common with the liberty 
of the subjects of His Britannic Majesty to take fish was precisely 
appropriate to exclude the French construction and leave no doubt 
that tne British construction of such a general grant should apply 
under the new Treaty. The words used have no greater or other 
effect. The provision is that the liberty to take fish shall be held in 
common, not that the exercise of that liberty by one people shall be 
the limit of the exercise of that liberty by the other. It is a matter 
of no concern to the American fishermen whether the people of New- 
foundland choose to exercise their right or not, or to what extent 
they choose to exercise it. The statutes of Great Britain and its 
Colonies limiting the exercise of the British right are mere voluntary 
and temporary self-denying ordinances. They may be repealed 
to-morrow. Whether they are repealed, or whether they stand, the 
British right remains the same, and the American right remains the 
same. Neither right can be increased nor diminished by the deter- 
mination of the other nation that it will or will not exercise its right, 
or that it will exercise its right under any particular limitations of 
time or manner. 
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The proposition that ''the inhabitants of the United States would 
not now be entitled to fish in British North American waters but for 
the fact that they were entitled to do so when they were British sub- 
jects," may be accepted as a correct statement of one of the series of 
facts whicn led to the making of the Treaty of 1818. Were it not 
for that fact there would have been no fisheries Article in the Treaty 
of 1783, no controversy between Great Britain and the United States 
as to whether that Article was terminated by the war of 1812, and no 
settlement of that controversy by the Treaty of 1818. The Mem- 
orandum, however, expressly excludes the supposition that the 
British Government now intends to concede that the present rights 
of American fishermen upon the Treaty coast are a continuance of 
the right possessed by the inhabitants of the American Colonies as 
British subjects, and declares that this present American right is a 
new grant by the Treaty of 1818. How then can it be maintained 
that the limitations upon the former right continued although the 
right did not, and are to be regarded as imposed upon the new grant, 
although not expressed in the instrument making the grant? On 
the contrary, the failure to express in the terms of the new Treaty 
the former limitations, if any there had been, must be deemed to 
evidence an intent not to attach them to the newly created right. 

Nor would the acceptance by Great Britain of the American view 
that the Treaty of 1783 was in the nature of a partition of Empire, 
that the fishing rights formerly enjoyed by the people of the Colonies 
and described m the instrument or partition continued notwithstand- 
ing the war of 1812, and were in part declared and in part abandoned 
by the Treaty of 1818, lead to any different conclusion. It may be 
that under tnis view the rights thus allotted to the Colonies in 1783 
were subject to such Regulations as Great Britain had already 
imposed upon their exercise before the partition, but the partition 
itself and the recognition of the independence of the Colonies in the 
Treaty of partition was a plain aband(onment by Great Britain of the 
authority to further regulate the rights of the citizens of the new and 
indepenaent nation. 

The Memorandum says: '^The American fishermen cannot rightly 
claim to exercise their right of fishery under the Convention of 1818 
on a footing different than if they had never ceased to be British sub- 
jects.'' Yifhat then was the meaning of independence? What was 
it that continued the power of the British Crown over this particular 
right of Americans formerly exercised by them as British subjects, 
although the power of the British Crown over all other rights formerly 
exercised by them as British subjects was ended? No answer to 
this question is suggested by the Memorandum. 

In previous correspondence regarding the construction of the Treaty 
of 1818, the Government of Great Britain has asserted, and the 
Memorandum under consideration perhaps implies, a claim of right 
to regulate the action of American fishermen in the Treaty waters, 
upon the ground that those waters are within the territorial juris- 
diction of the Colony of Newfoundland. This Government is con- 
strained to repeat emphatically its dissent from any such view. 
The Treaty of 1818 either declared or granted a perpetual right to 
the inhabitants of the United States which is beyond the sovereign 
power of England to destroy or change. It is conceded that tliis 
right is, and for ever must be, superior to any inconsistent exercise 
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of sovereignty within that territory. The existence of this right is a 
qualification of British sovereignty within that territory. The 
hmits of the right are not to be tested by referring to the general 
jurisdictional powers of Great Britain in that territory, but the Hmits 
»of those powers are to be tested by reference to the right as defined 
in the instrument created or declaring it. The Earl of Derby in a 
letter to the Governor of Newfoundland, dated the 12th June, 1884, 
said: '^The peculiar fisheries rights granted by Treaties to the French 
in Newfoundland invest those waters during the months of the year 
when fishing is carried on in them, both by English and French fisher- 
men, with a character somewhat analogous to that of a common sea 
for the purpose of fishery.'' And the same observation is applicable 
to the situation created by the existence of American fishing rights 
under the Treaty of 1818. An appeal to the general jurisdiction of 
Great Britain over the territor}" is, therefore, a complete begging of 
the question, which always must be, not whether the jurisdiction of 
the Colony authorizes a law limiting the exercise of the Treaty right, 
but whether the terms of the grant authorize it. 

The distinguished writer just quoted observes in the same letter: — 

^^The Government of France each year during the fishing season 
employs ships of war to superintend the fishery exercised oy their 
countrymen, and, in consequence of the divergent views entertained 
by the two Governments respectively as to the interpretation to be 
placed upon the Treaties, (questions of jurisdiction which might at any 
moment have become serious have repeatedly arisen." 

The practice thus described, and which continued certainly until as 
late as the modification of the French fishing rights in the year 1904, 
might well have been followed by the United States, and probably 
would have been, were it not that the desire to avoid such questions 
of jurisdiction as were frequently arising between the French and the 
English has made this Government unwilling to have recourse to such 
a practice so long as the rights of its fishermen can be protected in 
any other way. 

The Government of the United States regrets to find that His 
Majesty's Government has now taken a much more extreme position 
than that taken in the last active correspondence upon the same ques- 
tion arising under the fjrovisions of the Treaty of Washington. In 
his letter of the 3rd April, 1880, to the American Minister in London, 
Lord Salisbury said: — 

''In my note to Mr. Welsh of the 7th November, 1878, I stated 
'that British sovereignty as regards these waters, is liinited in scope 
by the engagements of the Treaty of Washington, which cannot be 
modified or afl^ected by any municipal legislation,' and Her Majesty's 
Government fully admit that United States' fishermen have the right 
of participation on the Newfoundland inshore fisheries, in common with 
British subjects, as specified in Article XVIII of that Treaty. But it 
cannot be claimed, consistently with this right of participation in com- 
mon with the British fishermen, that the United States' fishermen 
have any others and still less that they have any greater , rights than 
the British fishermen had at the date of the Treaty. 

"If, then, at the date of the signature of the Treaty of Washington 
certain restraints were, by the municipal law, imposed upon the Brit- 
ish fishermen, the United States' fishermen were, by the express terms 
of the Treaty, equally subjected to those restraints, and the obligation 
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to observe in common with the British the then existing local laws and 
regulations, which is implied by the words 'in common/ attached to 
the United States' citizens as soon as they claimed the benefit of the 
Treaty." 

Under the view thus forcibly expressed, the British Government 
would be consistent in claiming that all regulations and limitations 
upon the exercise of -the right of fishing upon the Newfoundland coast, 
which were in existence at the time when the Treaty of 1818 was 
made, are now binding upon American fishermen. 

Farther than this, His Majesty's Government cannot consistently 
go, and, farther than this, the Government of the United States can- 
not go. 

For the claim now asserted that the Colony of Newfoundland is 
entitled at will to regulate the exercise of the American Treaty right 
is equivalent to a claim of power to completely destroy that right. 
This Government is far from desiring that the Newfoundland nsh- 
eries shall go unregulated. It is willing and ready now, as it has 
always been, to join with the Government of Great Britain in agreeing 
upon all reasonable and suitable regulations for the due control of the 
fishermen of both countries in the exercise of their rights, but this 
Government cannot permit the exercise of these rights to be subject 
to the will of the Colony of Newfoundland. The Government of the 
United States cannot recognize the authority of Great Britain or of 
its Colony to determine whether American citizens shall fish on 
Sunday. The Government of Newfoundland cannot be permitted 
to make entry and clearance at a Newfoundland custom-house and 
the payment of a tax for the support of Newfoundland lighthouses 
conditions to the exercise of the American right of fishing. If it be 
shown that these things are reasonable the Government of the United 
States will agree to them, but it cannot submit to have them imposed 
upon it without its consent. This position is not a matter of theory. 
It is of vital and present importance, for the plain object of recent 
legislation of the Colony of Newfoundland has been practicallv to 
destroy the value of American rights under the Treaty of 1818. Those 
rights are exercised in competition with the fishermen and merchants 
of Newfoundland. The situation of the Newfoundland fishermen 
residing upon the shore and making the shore their base of operations, 
and of the American fishermen coming long distances with expensive 
outfits, devoting lone periods to the voyage to the fishing grounds 
and back to the marKet, obliged to fish rapidly in order to make up 
for that loss of time, and makmg ships their base of operations, are so 
different that it is easy to frame regulations which will offer slight 
inconvenience to the dwellers on shore and be practicallv prohibitory 
to the fishermen from the coasts of Maine and Massachusetts; and, 
if the grant of this competitive right is to be subject to such laws as 
our competitors choose to make, it is a worthless right. The Premier 
of Newroundland in his speech in the Newfoundland Parliament, 
dehvered on the 12th April, 1905, in support of the Foreign Fishing 
Bill, made the following declaration: — 

^*This Bill is framed specially to prevent the American fishermen 
from coming into the bays, harbours, and creeks of the coast of 
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Ne\yfoundland for the purpose of obtaining herring, caplin, and 
squid for fishing purposes/' 

And this further declaration: — 

''This communication is important evidence as to the value of 
the position we occupy as mistress of the northern seas so far as 
the fisheries are concerned. Herein was evidence that it is Avithin 
the power of the Legislature of this Colony to make or mar our 
competitors to the North Atlantic fisheries. Here was evidence 
that by refusing or restricting the necessary bait supply, we can 
bring our foreign competitors to realize their dependency upon us. 
One of the objects of this legislation is to bring tne fishing interests 
of Gloucester and New England to a realization of their depend- 
ence upon the bait supplies of this Colony. No measure could 
have been devised having more clearly for its object the conserving, 
safeguarding, and protecting of the interests of those concerned in 
the fisheries of the Colony.'' 

It will be observed that there is here the very frankest possible dis- 
avowal of any intention to so regulate the fisheries as to be fair to the 
American fishermen. The purpose is, under cover of the exercise of 
the power of regulation, to exclude the American fishermen. The 
Government of the United States surely cannot be expected to see 
with complacency the rights of its citizens subjected to this kind of 
regulation. 

The Government of the United States finds assurance of the desire 
of His Majesty's Government to give reasonable and friendly treat- 
ment to American fishing rights on the Newfoundland coast in the 
statement of the Memorandum that the Newfoundland Foreign Fish- 
ing-Vessels Act is not as clear and explicit as, in the circumstances, 
it is desirable that it should be, and in the expressed purpose of His 
Majesty's Government to confer with the Government of Newfound- 
land with the object of removing any doubts which the Act, in its 
present form, may suggest as to the power of His Majesty to fulfil his 
obligation under the Convention of 1818. It is hoped that, upon this 
Conference, His Majesty's Government will have come to tne con- 
clusion, not merely that the seventh section of the Act, which seeks 
to preserve ''the rights and privileges granted by Treaty to the sub- 
jects of any State in amity with His Majesty,'' amounts to a pro- 
hibition of any '-'vexatious interference" with the exercise of the 
Treaty rights of American fishermen, but that this clause ought to 
receive the effect of entirely excluding American vessels from the 
operation of the first and third clauses of the Act relating to searches 
and seizures and primdfade evidence. Such a construction by His 
Majestv's Government would wholly meet the difficulty pointed out 
in my letter of the 19th October, as arising under the first and third 
sections of the Act. A mere limitation, however, to interference 
which is not "vexatious," leaving the question as to what is "vexa- 
tious interference" to be determined by the local officers of Newfound- 
land, would be very far from meeting the difficulty. 

You will inform His Majesty's Government of these views, and ask 
for such action as shall prevent anv interference upon any ground by 
the officers of the Newfoundland Crovemment witii American fisher- 
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men when they go to exercise their Treaty rights upon the Newfound- 
land coast during the approaching fishing season." 

The following extract from a telegram sent by Lord Elgin, Secretary 
of State for the Colonies, to the Governor of Newfoundland on 
August 8, 1906, soon after the receipt of Mr. Root's reply to the 
Foreign Office memorandum, is of interest in connection with the 
questions discussed by Mr. Root: 

Copies went to you by last mail of communication from United 
States' Government in which they contend that Convention of 1818 
justifies no interference, reasonable or unreasonable, with exercise of 
American rights of fishery, and request His Majesty's Government to 

{)revent any interference upon any ground by officers of Newfound- 
and Government with American fishermen when they go to exercise 
their Treaty rights upon the coast of Newfoundland durmg approach- 
ing fishing season. They disclaim desire that Newfoundland fish- 
eries shall go unregulated, and express their readiness to join with 
His Majesty's Government in agreeing upon all reiasonable and suit- 
able regulations for due control of nshermen of both countries in 
exercise of their rights, but state that they cannot permit exercise of 
these rights to be subject to will of Newfoundland. Pending such an 
agreement, the furthest they are prepared to go is to accept such 
limitations as were in existence at time Convention of 1818 was con- 
cluded, and in support of this position appeal to. Lord Salisbury's 
note to United States' Minister of the 3rd April, 1880, in connection 
with disturbances at Fortune Bay. Light dues were presumably not 
levied in 1818, seines were apparently in use, the prohibition of 
Sunday fishing had been abolished in 1776 (see 15 George III, cap. 
31), and fishing-ships were exempted from entry at Custom-house, 
and required only to make a report on first arrival and on clearing 
(see same Act). United States' vessels could, on the basis of the 
status quo in 1818, only be asked to make report at custom-house on 
arrival and on clearing.^ 

The Modus Vivendi of 1906, 

In communicating Mr. Root's reply to Sir Edward Grey, the 
American Ambassador stated in his note of July 20, 1906^hat he was 
instructed ' Ho ask for such action as shall prevent any interference 
upon any ground by the officers of the Newfoundland Government 
with American fishermen, when they go to exercise their treaty rights 
upon the Newfoundland coast during the approaching fishing season." 
In reply to the American Ambassador's note Sir Edward Grey wrote 
to him on August 14, 1906, stating that Mr. Root's letter was receiv- 
ing the careful consideration of His Majesty's Government and that 

« Api)endix, p. 978. & Appendix p. 986. 
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' 'they have observed with much regret that the wide divergence of 
view between the two Governments, which is disclosed by the corre- 
spondence, makes it hopeless to expect an immediate settlement of the 
various questions at issue." He expressed his willingness, however, 
to enter into a temporary arrangement in the nature of a modus 
Vivendi, with respect to which he said in this note — 

Pending the further discussion of these questions, however, and 
without prejudice to it. His Majesty's Government are prepared, in 
accordance with the suggestion made in Mr. Root's letter, to confer 
with the United States Government, with a view to some arrange- 
ment which will secure the peaceable and orderly conduct of the 
forthcoming fishery, and they hope very shortly to be able to submit 
proposals with this object. I may add that such an arrangement 
would be merely in the nature of a modus vivendij applicable only to 
the ensuing season, and would not in any way affect any of the rights 
and claims of either party.** 

In pursuance of Sir Edward Grey's statement above quoted, that 
His Majesty's Government hoped very shortly to be able to submit 
proposals for a modus vivendi. Sir Edward Grey again wrote to Mr. 
Reid on September 3, 1906, submitting such proposals, which were 
as follows: 

In my note of the 14th August I stated that His Majesty's Govern- 
ment hoped shortly to be able to submit to the Government of the 
United States proposals for a provisional Arrangement, which would 
seciu-e the peaceable and orderly conduct of the forthcoming herring 
fishery on the coast of Newfoundland. I have now the honour, on 
the imderstanding mentioned in my note, viz., that the Arrangement 
would be in the nature of a modus vivendi to be applicable only to the 
ensuing season, and not in any way to affect the nghts and claims of 
either party to the Convention of 1818, to submit the following pro- 
posals, viz. : — 

(1.) His Majesty's Government mil not bring into force ''The 
Newfoundland Foreign Fishing Vessels Act, 1906," ^'which imposes 
on United States' fishing-vessels certain restrictions in addition to 
those imposed by the Act of 1905. 

(2.) The provisions of the first part of section 1 of the Act of 1905 
as to boardmg and bringing into port, and the whole of section 3 of 
the same Act will not be regarded as applying to the United States' 
fishing- vessels. 

(3.) The United States' Government will in retiun direct their 
fishermen to comply with the Colonial Fishery Regulations, as was 
in fact done last year, with the exception of certain breaches of the 
prohibition of Sunday fishing. 

(4.) The demand for payment of light dues will be waived by His 
Majesty's Government. 
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(5.) The United States' Government will direct the masters of 
United States' fishing-vessels to comply with the provisions of the 
Colonial Customs Law as to reporting at a customs-house, on arrival 
in and departure from colonial waters. 

2. As regards head (3) of this Arrangement, I would point out that 
of the three restrictions which the Colonial Fishery Regulations 
inrpose on the herring fishery in the waters open to Unitea States' 
fishermen, the first, viz., the prohibition of ''purse" seines, is in force 
in all the waters of the Colony. It is also in force in all the waters of 
Canada. The second, the prohibition of herring traps, is also in force 
in Placentia, St. Mary's and Fortunes Bays, and m the district of 
Twillingate. The third, the prohibition of ' 'herring " seines, is in force 
also subject to some reservations as to baiting purposes in the inner 
waters of Placentia Bay, and in certain waters on the north-east 
coast. Hie application of these three restrictions to the herring bays 
of the west coast is, of course, prior to and not in any way connected 
with the present policy of the Colonial Government, and His Majesty's 
Government have the testimony of the naval ofiicers who have been 
employed on the Treaty Coast as to the destructive results of the use 
of seines. His Majesty's Government therefore hope that the 
United States' Government will recognize that His Majesty's Govern- 
ment are, apart from any question of right, acting in the interests of 
the continuation of the common fishery in proposing as a part of the 
provisional Arrangement compliance witn the three restrictions 
mentioned. 

The fourth restriction, viz., the prohibition of Sunday fishing, is of 
general application throughout the Colony, and is also in force in 
Canada. Having regard to the duration of the fishing season and to 
other circumstances. His Majesty's Government do not feel that 
compliance with this prohibition involves any material inconvenience 
to United States' fishermen, On the other hand, in view of the strong 
feeling against Sunday fishing which prevails in the Colony, the dis- 
regard or it is fraught with possibilities of serious disorder. It is 
therefore hoped that the United States' Government will assist His 
Majesty's Government* in the maintenance of peaceable relations 
between the two sets of fishermen by not coiftitenancing any breach 
of the prohibition during the ensuing season. 

3. As regards head (5), as explained in the Memorandum commu- 
nicated to your Excellency on the 2nd February, a call at a customs- 
house, whether on entering or on leaving the waters of the Colony, 
need involve no interference with a vessel's fishing operations, and 
is in itself a requirement which may be reasonaoly made in the 
interests not only of the colonial revenue but of the United States' 
fishermen. 

4. I trust that you will be able to inform me at an early date that 
the Arrangement outlined above is agreed to by your Government.* 

The views of the United States Government on the proposals for a 
modus Vivendi, submitted by Sir Edward Grey, are set forth in the 
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following memorandum presented by the American Ambassador to 
the Foreign Office under date of September 12, 1906: 

My Government hears with the greatest concern and regret that in 
the opinion of His Majesty's Government there is so wide a divergence 
of views with regard to the Newfoundland Fisheries that an immedi- 
ate settlement is hopeless. 

But it is much gratified with His Majesty's Government's desire to 
reach a modus vivendi for this season, and appreciates the readiness to 
waive the Foreign Fishing Vessels Act of 1906. This and other re- 
strictive legislation had compelled our fishermen to use purse seines 
or abandon their treaty rights. 

My Government sees in the offer not to apply Section 3, Act of 1905 
and that part of Section 1 relating to boarding fishing vessels and 
bringing them into port fresh proof of a cordial disposition not to 
press unduly this kind of regulation. 

Our fishermen will also gladly pay light dues, if not hindered in 
their right to fish. They are not unwilling either, to comply with the 
regulation to report at Custom Houses, when possible. It is some- 
times physically impossible, however, to break through the ice for 
that purpose. 

Most unfortunately the remaining proposals, those as to purse- 
seining and Sunday fishing, present very grave difficulties. 

We appreciate perfectly the desire of His Majesty's Government to 
prevent Sunday fishing. But if both this and purse-seine fishing are 
taken away, as things stand there might be no opportunity for profita- 
ble fishing left under our treaty rights. We are convinced that purse 
seines are no more injurious to the common fishery than the gill nets 
commonly used — are not in fact so destructive and do not tend to 
change the migratory course of the herring as gill nets do, through 
the death'of a large percentage of the catch and consequent pollution 
of the water. 

The small amount of purse-seining this season could not of course 
materially affect the common fishery anyway. Besides many of our 
fishermen have already sailed, with purse seines as usual, and the 
others are already provided with them. This use of the purse seine 
was not the free choice of our fishermen. They have been driven to 
it by local regulations and the continued use of it at this late date this 
year seems vital. 

But we will renounce Sunday fishing for this season if His Majesty's 
Government will consent to the use of purse seines, and we cannot 
too strongly urge an acceptance of this solution.** 

The views of the British Government in reply were presented in 
a Foreign Office memorandum under date of September 25, 1906, as 
follows: 

His Majesty's Government have considered, after consultation with 
the Government of Newfoundland, the proposals put forward in the 
Memorandum communicated by the United States Ambassador on the 
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12th instant, respecting the suggested ''modus vivendi'' in regard to 
the Newfoundland Fishery question. 

•They are glad to be able to state that they accept the arrangement 
set out in the above Memorandum and consent accordingly to the use 
of purse seines by United States fishermen during the ensuing season, 
subject, of course, to due regard being paid, in the use of such imple- 
ments, to other modes of fishery. 

His Majesty's Government trust that the United States Govern- 
ment will raise no objection to such a stipulation, which is only in- 
tended to secure that there shall be the same spirit of give and take 
and of respect of common rights between the users of purse seines 
and the users of stationary nets as would be expected to exist if both 
sets of fishermen employed the same gear. 

They further hope that, in view of this temporary authorization of 
the purse seines, the United States Government will see their way 
to arranging that the practice of engaging Newfoundland fishermen 
just outside the three mile limit which to some extent prevailed last 
year should not be resorted to this year. 

An arrangement to this effect would save both His Majesty's 
Government and the Newfoundland Government from embarrassment 
which it is conceived, having regard to the circumstances in which 
the "modus Vivendi'' is being settled, the United States Government 
would not wiOingly impose upon them. Moreover it is not in itself 
unreasonable, seeing that the unwillingness of the United States 
Government to forego the use of purse seines appears to be largely 
based upon the inability of their fishermen to engage local men to 
work the form of net recognized by the Colonial fishery regulations. 

The United States Government assured His Majesty's late Govern- 
ment in November last that they would not countenance a specified 
evasion of the Newfoundland Foreign Fishing Vessels Act 1905, and 
the proposed arrangement would appear to be in accordance with the 
spirit wliich prompted that assurance. ** 

The agreement thus indicated by the concurrence of views 

exchanged in these negotiations was given effect by an exchange of 

diplomatic notes between the American . Ambassador and the 

British Foreign Office, setting forth the terms of the agreement. 

The note from the American Ambassador under date of October 6; 

1906, was as follows: 

I am authorized by my Government to ratify a modus vivendi 
in regard to the Newfoundland Fishery Question on the basis of the 
Foreign Office Memorandum, dated the 25th of September, 1906, in 
which you accept the arrangement set out in my Memorandum of the 
' 12th of Septemlber and consent accordingly to the use of purse seines 
by American fishermen during the ensuing season, subject of course to 
due regard being paid in the use of such implements to other modes of 
fishery, which, as you state, is only intended to secure that there shall 
be the same spirit of give and take and of respect for common rights 
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between the users of purse seines and the users of stationary nets as 
would be expected to exist if both sets of fishermen employed the 
same gear. 

My Government understand by this that the use of purse seines by 
American fishermen is not to be interfered with, and that the shipment 
of Newfoundlanders by American fishermen outside the 3 mile hmit is 
not to be made the basis of interference or to be penalized ; at the same 
time they are glad to assure His Majesty's Government, should such 
shipments be found necessary, that they will be made far enough from 
the exact 3 mile limit to avoid any reasonable doubt. 

On the other hand it is also understood that our fish^men are to be 
advised by my Government, and to agree, not to fish on Sunday. 

It is further understood that His Majesty's Government will not 
bring into force the Newfoundland Foreign Fishing Vessels Act of 
1906 which imposes on American fishing vessels certain restrictions 
in addition to those imposed hj the Act of 1906, and also that the pro- 
visions of the first part of Section I of the Act of 1905, as to boarding 
and bringing into port, and also the whole of Section 3 of the sajne 
Act, will not be regarded as applying to American fishing vessels. 

It also being understood tnat oiir fishermen will gladly pay light 
dues if they are not deprived of their rights to fish, and that our 
fishermen are not unwilling to comply with the provisions of the Colo- 
nial Customs Law as to reporting at a custom house when physically 
possible to do so. 

I need not add that my Government are most anxious that the pro- 
visions of the modus vivendi should be made effective at the earliest 
Eossible moment. I am glad to be assured by you that this note will 
e considered as. sufficient ratification of the modus vivendi, on the 
part of my Government.** 

The note from the Foreign Office under date of October 8, 1906, 
was as follows : 

I have received with satisfaction the* note of the 6th instant in 
which Your Excellency states that you have been authorized by 
your Government to ratify o,, modus vivendi in regard to the New- 
foundland Fishery Question on the basis of the Memorandum which 
I had the honour to communicate to you on the 25th ultimo, and I 
am glad to assure Your Excellency that the note in question will be 
y3onsidered by His Majesty's Government as a sufficient ratification 
of that arrangement on the part of the United States Government. 

His Majesty's Government fully share the desire of your Govern- 
ment that the provisions of the modus vivendi should be made effect- 
ive at the earliest moment possible and the necessary instructions for 
its observance were accordingly sent to the Government of New- 
foundland immediately on receipt of Your Excellency's communica- 
tion.* 

Soon after the rnodus vivendi of 1906 went into effect the United 
States Government was informed that the members of an American 
fishing vessel's crew who, in accordance with the provisions of t^he 
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modus Vivendi, had enlisted outside of the three mile limit had been 
summoned by the Newfoundland authorities to appear in court on the 
charge that such enUstment was a violation of the local laws. It 
was known to the United States Government that the Newfoundland 
Government had questioned the legality of some of the provisions 
of the modus vivendi and the authority of the British Government to 
enter into it, and it was supposed by the United States Government 
that the action of the Newfoundland Government was taken for the 
purpose of making a test case on that question between the New- 
foundland and the British Governments. 

On this supposition the Secretary of' State instructed the American 
Ambassador at London to bring informally and unofficially to the 
attention of the British Government the views of the United States 
in regard to this occurrence, which was done at an interview between 
the American Ambassador and Sir Edward Grey held on November 
14, 1906, when the following points of fact were presented by the 
American Ambassador: 

United States Fishery Agent in Newfoundland reported that on 
12th November Colonial authorities summoned crew to appear at 
Court, Birchy Cove, for enlisting outside three-mile limit. Captain 
was incHned to ignore summons. 

In answer to Agent's request for instructions, State Department 
said that penal proceedings under such circumstances agamst men 
shipped outside three-mile limit appeared plain violation of modus 
vivendi, but Department could not believe Newfoundland Government 
intended wholesale punishment of their own fishermen for seeking 
means of liveUhood with clear permission from British Government. 
Department supposed whole purpose was to make a test case, and 
instructed Agent to ascertain. If so, to avoid conflict or disturbance, 
was willing, without waiving rights, to faciUtate raising and disposi- 
tion of the question in an orderly way, for which appearance or one 
or two men m Court would be sufficient. If, on contrary, wholesale 
arrests were intended, effect would be either to break up or seriously 
interfere with fishing under the modus vivendi, and the Department 
should be promptly informed. 

Department explains desire to avoid any conffict that might excite 
Colonial feeling or cause embarrassment in deaUng with Colony. But 
if Newfoundland Government really trying to break up fishing under 
modus vivendi. United States could not permit men to be taken from 
its ships. No doubt of Great Britain's full intention to enforce 
respect for its agreement, but prompt action seemed necessary." 

As the understanding of the United States Government, thus set 
forth, in regard to the purpose of the Newfoundland Government in 
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taking the action referred to was subsequently confirmed, the incident 

closed without the necessity for further action on the part of the 

United States. 

Renewal of the discussion. 

The reasons for the delay of the British Government in replying 
to the arguments contained in Mr. Root's letter of June 30, 1906, and 
the views of that Government on the questions discussed by Mr. 
Root are stated by Sir Edward Grey in his note of June 20, 1907, to 
Mr. Reid as follows: 

On the 20th of July last, Your Excellency communicated to 
me a letter addressed to you by Mr. Root in which he gave reasons 
which prevented his agreement with the views of His Majesty's Gov- 
ernment as to the rights of American fishing vessels in the waters of 
Newfoundland under the Convention of 1818. 

No reply was returned at the time to the arguments contained in 
this letter, as the divergence of views between the two Governments 
made it hopeless to expect an immediate and definitive settlement of 
the various questions at issue and it was essential to arrive at some 
arrangement immediately which would secure the peaceable and 
orderly conduct of the impending fishery season. 

Upon the conclusion of the Modus Vivendi, His Majesty's Govern- 
ment further deferred any additional observations on the questions 
at issue until the arrival in this country of the Premier of New- 
foundland to attend the Imperial Conference. 

They have now had the advantage of a full discussion with Sir R. 
Bond, and although His Majesty's Government are unable to modify 
the views to which they have on various occasions given expression, 
of the proper interpretation of the Convention of 1818 in its bearing 
on the rights of American fishermen, they are not without hope, hav- 
ing regard to the willingness of the United States Government from a 
practical point of view to discuss reasonable and suitable regulations 
for the due control of the fishermen of both countries, that an arrange- 
ment may be arrived at which 'will be satisfactory to both countries. 

I desire at the outset to place on record my appreciation of the 
moderation and fairness with which Mr. Root has stated the American 
side of the question and I shall in my turn endeavour to avoid any- 
thing of a nature to embitter this long-standing controversy. 

It will be convenient to recapitulate the main grounds of divergence 
between the two Governments on the question of principle. 

His ifajesty's Government, on the one hand, claim that the Treaty 
gave no fishing rights to American vessels as such, but only to inhab- 
itants of the United States and that the latter are bound to conform 
to such Newfoundland laws and regulations as are reasonable and not 
inconsistent with the exercise of their Treaty rights. The United 
States Government, on the other hand, assert that American rights 
may be exercised irrespectively of any laws or regulations which the 
Newfoundland Government may impose, and agree that as ships 
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strictlj speaking can have no rights or duties, whenever the term is 
used, it is but a convenient or customarv f orm of describing the owners' 
or masters' rights. As the Newfoundland fishery, however, is essen- 
tially a ship fishery, they consider that it is probably quite unim- 
portant which form of expression is used. 

By way of qualification Mr. Root goes on to say that if it is intended 
to assert that the British Government is entitled to claim that, when 
an American goes with his vessel upon the Treaty Coast for the pur- 
pose of fishing, or with his vessel enters the bays or harbours of the 
coast for the purpose of obtaining shelter, and of repairing damages 
therein, or of purchasing wood, oi* of obtaining water, he is bound to 
furnish evidence that all the members of the crew are inhabitants of 
the United States, he is obliged entirely to dissent from any such 
proposition. 

The views of His Majesty's Government are quite clear upon this 
point. The Convention of 1818 laid down that the inliabitants of 
the United States should have for ever in common with the subjects 
of His Britannic Majesty the liberty to take fish of every kind on the 
coasts of Newfoundland within the hmits which it proceeds to define. 
This right is not given to American vessels, and the distinction is an 
important one from the point of view of His Majesty's Government, 
as it is upon the actual words of the Convention that they base their 
claim to deny any right under the Treaty to Americaji masters to 
employ other than American fishermen for the taking of fish in New- 
foundland Treaty waters. 

Mr. Root's language, however, appears to imply that the condition 
which His Majesty's Government seeK to impose on the right of fishing 
is a condition upon the entry of an American vessel into the Treaty 
waters for the purpose of fishing. This is not the case. His Majesty's 
Government do not contend that every person on board an American 
vessel fishing in the Treaty waters must be an inhabitant of the 
United States, but merely that no such person is entitled to take fish 
unless he is an inhabitant of the United States. This appears to meet 
ilr. Root's argument that the contention of His Majesty's Govern- 
ment involves as a corollary that no American vessel would be entitled 
to enter the waters of British North America (in which inhabitants 
of the United States are debarred from fishing by the Convention of 
1818) for any of the four specified purposes, unless all the members 
of the crew are inhabitants of the United States. 

Whatever may be the correct interpretation of the Treaty as to 
the employment of foreigners generally on board American vessels. 
His Majesty's Government do not suppose, that the United States 
Government lay claim to withdraw Newfoundlanders from the 
jurisdiction of their own Government so as to entitle them to fish 
in the employment of Americans in violation of Newfoundland laws. 
The United States Government do not. His Majesty's Government 
understand, put their claim higher than that of a ''common" fishery, 
and such an arrangement cannot override the power of the Colonial 
Legislature to enact laws binding on the inhabitants of the Colony. 
It can hardly be contended that His Majesty's Government have 
lost their jurisdiction not only over American fishermen fishing in 
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territorial waters of Newfoundland, but also over the British sub- 
jects working with them. 

It may be as well to mention incidentally in regard to Mr. Root's 
contention that no claim to place any such restriction on the French 
right of fishery was* ever put forward by Great Britain; that there 
was never any occasion to advance it, for the reason that foreigners 
other than Frenchmen were never employed by French iSshing vessels. 

The main question at issue is, however, that of the application of 
the Newfoundland regulations to American iSshermen. in this con- 
nection the United States Government 3,dmit the justice of the view 
that all regulations and limitations upon the exercise of the right of 
fishing upon the Newfoundland Coast, which were in existence at 
the time of the Convention of 1818, would now be binding upon 
American fishermen. Although Mr. Root considers that to be the 
extreme view which His Majesty's Government could logically assert, 
and states that it is the utmost to which the United States Govern- 
ment could a^ree. His Majesty's Government feel that thev cannot 
admit any such contention, as it would involve a complete dieparture 
from the position which they have always been advised to adopt as 
to the real intention and scope of the treaties upon which the 
American fishing rights depend. On this vital point of principle 
there does. not seem to be any immediate prospect of agreement with 
United States views, and it would, therefore, seem better to endeavour 
to find some temporary solution of the difliculty as to the regulations 
under which the Americans are to fish. 

His Majesty's Government note with satisfaction Mr. Root's 
statement that the American Grovernment are far from desiring that 
the fishery should go unregulated, and believing as they do that the 
Newfoundland regulations have been framed with the intention of 
preserving and maintaining the fishery in the most efficient and 

Eroductive condition, and for the prevention of practices that must 
e detrimental to the common interests they propose to communi- 
cate a copy of all the regulations that are now in force, and if there 
is anything in these regulations which the United States Government 
feel to bear hardly upon the American fishermen. His Majesty's 
Government will gladly pay the utmost consideration to any Ameri- 
can representations on the subject with a view to the amendment of 
the regulations in the sense desired, provided that such be consistent, 
with the due preservation of the fishery. 

Pending this examination of the regulations, His Majesty's Govern- 
ment would propose the following arrangements as to the provisions 
in the Newfoundland enactments that have been most discussed. 

These are the obligation to report at a Custom House and to pay 
light dues, and the prohibition to use purse seines, and to fish on 
Sundays. Other regulations, such as the prohibition to throw 
ballast or rubbish into the water frequented by herring, and to throw 
overboard on the fishing ground fish offal, heads and bones, have 
occasionally come in question, but are clearly reasonable, and are 
not, it is believed, objected to by the United States Government. 
Fishing at night is another question which has been discussed, 
although it is not forbidden by the regulations. His Majesty's Gov- 
ernment understand that by tacit consent among the fishermen 
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themselves fishing is not pursued at night , and with this arrangement 
there seems no reason to interfere. 

With regard to the entry and clearance of American vessels at • 
Newfoundland ports, I would remiiid Your Excellency that the 
American vessels engaged in the winter fishery in the Bay of Islands 
must pass in close proximity to several Custom Houses, and that it 
cannot be said that the obligation to report and clear unduly inter- 
feres with the operations of tne vessels. On this point, however, His 
Majesty's Grovernment would, in order to secure an arrangement for 
the next fishing season, be prepared to defer discussion of the ques- 
tion of right; but they would urge, on the other hand, that it would 
be most advisable that American vessels should comply with the 
regulation on the ground that unless the vessels enter at the Custom 
Houses, the British authorities have no cognizance that they are in 
Newfoundland waters, and that, as His Majesty's Government are 
responsible for keeping the peace, it is important that they should 
know exactly what American vessels are on the fishing grounds. 
Moreover, the provision in question is clearly necessary for the pre- 
vention of smuggling, and unless American vessels have made proper 
entry at a Custom House, there is no means, short of searching the 
vessels, of ascertaining whether they are really fishing vessels, and 
not smugglers. 

The next point in dispute is the prohibition of purse seines. His 
Majesty's Government nave the independent testimony of British 
naval officers who have been emploved on the Treaty Coast as to the 
destructive results of their use; and. thev would, therefore, point out 
that there is complete justification for the Colonial regulation. 

I would, moreover, remind Your Excellency that the regulation is 
in force in all the waters of the Colony of Newfoundland and of the 
Dominion of Canada, and applies equally to all fishermen whether 
they be Newfoundlanders or not. His Majesty's Government, there- 
fore, feel that they cannot interfere with the enforcement of the 
regulation which prohibits purse seines in the waters of Newfound- 
land. They would also point out that fishing on Sundays is always 
liable to lead to regrettable breaches of the peace, and the^r would 
propose that the Junerican fishermen should agree to abstain from 
this practice. 

Finally, His Majesty's Government feel that the payment of light 
dues by an American vessel entering a port of the Colony clearly 
does not involve an unreasonable interference with the exercise of 
the treaty rights of the American fishermen on board. These dues 
are payable by all vessels of whatever description and nationality, 
other than coasting and fishing vessels owned and registered in the 
Colony. As, however, vessels of the latter class are under certain 
conditions exempt either wholly or in part from payment, His 
Majesty's Government consider that it would be unfair to introduce 
any discrimination against American vessels in this respect, and it is 
proposed that the demand for hght dues should be waived imder the 
same conditions as in the case of the Newfoundland vessels. 

I venture to express the hope that the temporary arrangement out- 
lined above will be agreed to by the United States Government.® 
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Proposal for arbitration and Modus Vivendi of 1907. 

' The propositions advanced by Sir Edward Grey in his note of June 
20, 1907, above quoted, were so much in conflict with the views of tjie 
United States Government on the subject that the impossibility of 
finding a basis for an agreement for the permanent adjustment of 
the dispute at once became evident, and, under instructions from his 
Government, Mr. Reid wrote to that effect on July 12, 1907, to Sir 
Edward Grey, and at the same time proposed that the questions 
of diflFerence should be submitted to The Hague Court for arbitra- 
tion, out of which suggestion, it is of interest to note, grew the 
negotiations which resulted in the present arbitration, and Mr. Reid 
further proposed a renewal of the modus vivendi of the preceding 
year pending such arbitration. Mr. Reid's note is in full as foUow^s : 

Referring to your letter of June 20th, in relation to the New^- 
foundland Fisheries, I beg to say that while its propositions seemed 
so much in conflict with our views on the subject tnat my previous 
instructions would have enabled me to make an immediate reply, I 
hastened to lay them before my Government. 

Before communicatino; the result I desire to acknowledge and 
reciprocate to the full the kindly expressions you have been good 
enough to use as to the moderation and fairness with which Mr. 
Root has stated the American side of the case. We have had the 
same appreciation of your conduct of the .discussion, and we share 
your wish to bring the lonjj-standing controversy on the subject to 
a satisfactory condusion without having added anything tending in 
the slightest degree to embitter it. 

But with the utmost desire to find in your last letter some practical 
basis for an agreement, we are unable to perceive it. Acquiescence 
in your present proposals would seem to- us equivalent to yielding all 
the vital queiStions in dispute, and abandoning our fishing rights on 
the coast of Newfoundland under the Treatv of 1818. 

Without dwelling on minor points, on which we would certainly 
make every effort to meet your views, I may briefly say that in our 
opinion, sustained by the observations of those "best qualified to 
judge, the surrender of the right to hire local fishermen, who eagerly 
seek to have us employ them, and the surrender at the same time 
of the use of purse semes and of fishing on Sunday would, under 
existing circumstances, render the Treaty stipulation worthless to us. 

My Government holds this opinion so strongly that the task of 
reconciling it with the positions maintained in your letter of June 20th 
seems hopeless. 

In this conviction my Government authorises me, and I now have 
the honour, to propose a reference of the pending questions under 
the Treaty of 1818 to arbitration before the Hague Tribunal. 

We have the greater reason to hope that this solution may be 
agreeable to you since your Ambassador to the United States recently 
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suggested some form of arbitration, with a temporar}^ modus vivendi 

Sending the decision, as the best way of reaching a settlement. We 
ope also that the reference of such a long-standino; question between 
two such nations at such a time to the Ilague Triounal might prove 
an important step in promoting the spread of this peaceful and 
friendly method or adjusting differences among all civihsed countries 
of the world. 

If this proposition should be agreeable to you we should trust that 
the conclusion might be reached in so short a period that the. con- 
tinuation in force meantime of the modus vivendi I had the honour 
of arranging with you last j^ear could work no real hardship to anj 
British or Colonial interests. In its practical operation last year it 
resulted in voluntary arrangements by which our fishermen gave up 

?urse seines. They did, however, employ Newfoundland fishermen. 
Ve do not think the continued employment of men so eager for the 
work, and the consequent influx of their wages into the Colony 
could, for the short time involved, work the Colony any harm. But 
if for any reason you should find it unsuitable or inconvenient to 
renew for so short a time this feature of the modus vivendi j we should 
be compelled to insist on the use of purse seines for the reason already 
stated. To give that up too we should consider under existing cir- 
cumstances as giving up altogether our Treaty rights of fishing on 
that coast. 

Hoping that in these proposals we have made an offer not only 
indicating our earnest desire to reach a mutually satisfactory arrange- 
ment, but an honourable and agreeable means of doing so, etc." 

The modus vivendi agreed upon in 1907 differs slightly from that 
of the preceding year, as will be found from an examination of the 
notes exchanged between the American Ambassador and the British 
Foreign Office, setting forth the terms of such agreement. The 
note from the American Ambassador to the Foreign Office, under 
date of September 4, 1907, was as follows: 

I am authorized by my Government to ratify a Modus Vivendi in 
regard to the Newfoundland fishery Question, as follows : 

It is agreed that the fisheries shall be carried on during the present 
year substantially as they were actually carried on for the most of 
the time by mutual agreement, under the Modus Vivendi of 1906. 

(1) It is understood that His Majesty's Government will not bring 
into force the Newfoundland foreign fishing vessels act of 1906, 
which imposes on American fishing vessels certain restrictions in 
addition to those imposed by the act of 1905, and also that the pro- 
visions of the first part of Section One of the act of 1905, as to board- 
ing and bringing into port, and also the whole of Section three of the 
same act, will not be regarded as applying to American fishing vessels. 

(2) In consideration of the fact that the shipment of Newfound- 
landers by American fishermen outside the three-mile limit is not to 
be made the basis of interference or to be penalized, my Government 

o Appendix p. 1007. 



240 CASE OF THE UNITED STATES. 

waives the use of purse seines by American fishermen during the 
term governed by this agreement, and also waives the right to fiish 
on Sundajs. 

(3) It IS understood that American fishing vessels will make their 
shipment of Newfoundlanders, as fishermen, sufficiently far from the 
exact three-mile limit to avoid reasonable doubt. 

(4) It is further understood that American fishermen will pay 
light dues when not deprived of their rights to fish, and will com- 
ply with the provisions of the colonial customs law as to reporting 
at a custom house when physically possible to do so. 

I need not add that my Government is most anxious that the pro- 
visions of this Modus Vivendi should be made effective at the earliest 
possible moment, and that, in view of this, and of the actual presence 
of our fishing fleet on the treaty shore, we do not feel that an exchange 
of ratifications should be longer delayed. But mv Government has 
every desire to make the arrangement, pending arbitration, as agree- 
able as possible to the Newfoundland authorities consistent with the 
due safeguarding of treaty rights which we have enjoyed for nearly 
a century. If, therefore, the proposals you have recently shown me 
from the Premier of Newfoundland or any other changes in the 
above Modus Vivendi should be proposed by mutual agreement be- 
tween the Newfoundland authorities and our fishermen, having due 
regard to the losses that might be incurred by a change of plans so 
long after preparations for the season's fishing had been made and 
the voyage begun, my Government will be ready to consider such 
changes with you in the most friendly spirit, and if found not to 
compromise our rights, to unite with you in ratifying them at once. 

I am glad to be assured by you that this note will be considered as 
a sufficient ratification of the Modus Vivendi on the part of my Gov- 
ernment." 

The note from the Foreign Office to the American Ambassador, 
imder date of September 6, 1907, was as follows: 

I have the honour to acknowledge the receipt of Your Excellency's 
note of the 4th instant, containing the terms of the Modus Vivendi 
with regard to the Newfoundland fisheries, — which you are author- 
ized by your Government to ratify. 

I am glad to assure your Excellency that His Majesty's Govern- 
ment agrees to the terms of the Modus Vivendi and that your Excel- 
lency's note will be considered by His Majesty's Government as a 
sufficient ratification of that arrangement on the part of His Majesty's 
Government. 

His Majesty's Government fully shares the desire of your Govern- 
ment that the provisions of the Modus Vivendi should be made ef- 
fective at the earUest possible moment, and the necessary steps will 
be taken by His Majesty's Government to secure its observance. 

His Majesty's Government takes note of the conciUatopy offer of 
the United States Government to consider in a most friendly spirit 
any changes in the Modus Vivendi which may be agreed upon locally 
between the Newfoundland authorities and the United States fisher- 
men and which mav be acceptable both to the United States Govern- 
ment and to His Majesty's Government.^ 
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Modus Vivendi of 1908. 

In 1908 a renewal of the modus vivendi of 1907 was arranged by 
an exchange of notes for that purpose between the British Foreign 
Office and the American Ambassador. The note from the Foreign 
Office, under date of July 16, 1908, was as follows: 

On the 18th ultimo Your Excellency proposed on behalf of the 
United States Government that, as arbitration in regard to the New- 
foundland fisheries question could not be arranged before the forth* 
coming fishery season, the ^' modus vivendi '' of last year should be 
renewed with the same elasticity as before for the parties concerned 
to make local arrangements satisfactory to both sides. 

I have the honor to inform Your Excellency that the Newfound- 
land govemmentj having been consulted on the subject, have ex* 
pressed the desire that tne herring fishery during the ensuing season 
should be conducted on the same principles as in the season of 1907, 
and formally undertake to permit during this year the conduct of 
the herring fishery a$ last year. 

As the arrangements for last year were admittedly satisfactory to 
all concerned in the fishing. His Majesty's Government hope that the 
tJnited States Government will see their way to accept this formal 
assurance on the part of the Newfoundland government as a satis* 
factory arrangement for the season of 1908. If this course be adopted 
it would seem unnecessary to enter into any further formal arrange- 
ments, seeing that the communication of this assurance to the United 
States Government and its acceptance by them would be tantamount 
to a modus vivendi.** 

The note of the American Ambassador, under date of July 23, 1908, 
was as follows: 

The reply, in your letter of July 15, 1908, to my proposal of Jime 
18th, for a renewal of last year's modus vivendi for the approaching 
Newfoundland fisheries season, with the same elasticity as before for 
local arrangements, has been duly considered. 

I am gratified to learn that the Newfoundland Grovemment w^as so 
Well satisfied with the result of these arrangements under the modus 
Vivendi for last year that it offers a formal undertaking that the 
American fishermen shall be permitted to conduct the herring fish- 
eries this year in the same way. 

It is proper to observe that our fishermen would have preferred 
last year, and would prefer now to work the fisheries with purse 
seines, as heretofore, as provided in the modus vivendi. But they 
yielded last year to the strong wishes of the Newfoundland Govern- 
ment in this matter, and joined in the arrangement under the elastic 
clause at the close of the modus vivendi by which, with the approval 
of the British and American Governments, they gave up the use of 
purse seines in return for certain concessions. I must reserve their 
right to this use, as heretofore enjoyed, as not now abandoned, and 
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therefore to be duly considered in the pending arbitration before the 
H^ue Tribunal. 

But with this reservation and with the approval of my Govern- 
ment, I now have pleasure in accepting the offer that the herring j&sh- 
ery during the ensuing season shall be conducted on the same prin- 
ciples as in the season of 1907, and the formal undertaking against 
interference with this by the Newfoundland Government, as a sub- 
stantial agreement on my proposal of June 18th. 

We unite also with you m regarding this exchange of letters as con- 
stituting in itself a satisfactory agreement for the season of 1908, 
without the necessity for any further formal correspondence. 

I am glad to add that Mr. Alexander of the United States Fish 
Commission, will be sent again this year to the treaty shore, and that 
my Government feels sure that, through his influence, there will be 
general willingness to carry out the spirit of the understanding, and 
work on the Imes of least resistance.^ 

Tlie purpose of the Order in Council of September 9, 1907. 

It appears that after the modus vivendi of 1907 had been agreed 
upon between Great Britain and the United States some opposition 
to certain features of it developed in Ne^vfoundland, and the New- 
foundland Government finally refused to accept the modus vivendi 
and declined to put it into effect or be bound by its terms. In order, 
therefore, to give effect to this modus vivendi the British Government 
determined to pass an order in council for that purpose under section 
I of the act of 59 Geo. III., ch. 38, the position of the Government in 
the matter being stated in a telegram of September 9, 1907, from 
Lord Elgin to the Governor of Newfoundland as follows: 

With reference to my telegram of 7th September, His Majesty's 
Government have had under their careful consideration the measures 
necessary to fulfil the undertaking given to the American Govern- 
ment in connection with modus vivenM that the shipping of Newfound- 
land fishermen by American vessels shall not oe penalised. In 
doing so they are most anxious in no way to detract from your 
Government's control over Newfoundland fishermen, and they have, 
therefore, decided that it would be most satisfactory to pass an Order 
in Council under the Act 59, Geo. III., ch. 38, Section 1, which will 
forbid the serving of process on board any American vessel or arrest 
of any vessel or of its gear, &c. They consider that this Order, 
while ensuring to the Americans the undisturbed enjoyment of the 
fishery in accordance with the modus vivendi, will cause tne least incon- 
venience to the Government of Newfoundland, as it merely gives 
legal sanction to the arrangement in force last year under wliich the 
fisnery was conducted witnout serious disturbance or breach of the 
peace. 
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His Majesty's Government invite the co-operation of your Govern- 
ment in carrying out the Order and have instructed the Senior Naval 
Officer on the station to render them every assistance in maintain- 
ing the law of the Colony as modified by the Order. They will be 
prepared to revoke or modifv its provisions immediately a satisfac- 
tory arrangement is made oy the Colonial Government with the 
American fishermen as contemplated in the modus Vivendi^ or the 
modus Vivendi is accepted by your Government. 

His Majesty's Government feel compelled, however, to place on 
record their aeep regret that they should have had no alternative 
in consequence of the action of your Ministers but to avail themselves 
of the legal powers conferred on them by the Act 59 Geo. III. 

His Majesty's Government recognise to the full the inconvenience 
caused to the Government of Newfoundland by the treaty obUga- 
tions binding upon it, but these obhgations were not created by His 
Majesty's Government, and in 1904 this country made no inconsider- 
able sacrifice of territory and money in order to reduce the pressure 
of French treaty rights. I may remind your Ministers that in this 
case the Government of Canada have, in order to meet their wishes, 
consented to share in the arbitration, although they have alreadj 
obtained a friendly understanding with the United States. His 
Majesty's Government consider, therefore, that they were entitled to 
expect your Government's co-operation in arranging a new temporary 
TYiodus Vivendi pending the decision of the Arbitral Tribunal to 
which, in deference to your Government's wishes, the whole question 
is shortly to be referred.** 

The order in council referred to in the above telegram is the same 
order which is discussed at page 74 of this Case, where it is shown 
that the act, under wliich it was made, authorizes the adoption of such 
orders "as shall or may be from time to time deemed proper and nec- 
essary for carrying into effect the purpose of said Convention [1818] 
with relation to the taking, drying and curing of fish by the inhab- 
itants of the United States of America, in common with British 
subjects, within the Umits set forth in the said Article of the said 
Convention and heretofore recited." 

The promulgation of this order in council seems to have been tem- 
porarily postponed at the request of the Newfoundland Government, 
and on September 21, 1907, the Governor of Newfoundland tele- 
graphed to Lord Elgin a resume of a minute from his ministers, from 
which the following extract is taken: 

Promulgation of Order in Council would practicalljr destroy case 
of this Colony before the Hague Tribunal as furnishing argument 
that the law of Newfoimdland is not binding on Americans. My 
responsible advisers refuse to accept any responsibility for Order in 
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Council which cannot be with justice put on them. To assist His 
Majesty's Government ameUorate embarrassing position they pro^ 
posed reference to Hapie Tribunal, and also a temporary working 
arrangement to lawfully give Americans the privileges thejr had 
before this dispute. My responsible advisers cannot oe parties to 
the modus vivendi, and they protest against the promulgation of the 
Order in Council. They are advised by Attomey-&eneral and 
English Counsel that Order in Council is not operative against the 
law of the Colony. Order in Council cannot grant any new right or 
immunity. His Majesty's Government appear to overlook that my 
responsible advisers undertake to place Americans in precisely the 
same position as they occupied in 1905, thus making the modua 
vivendi and Order in Council unnecessary. Whether Order in Council 
is published or revoked, my responsible advisers will issue lawful 
authority to the local fishermen on the Treaty Coast to sell fish to 
Americans and others as heretofore, thus removing any possible 
grounds of complaint so far as Americans are concerned and at the 
same time upholding the law of this Colony.** 

In reply to this telegram Lord Elgin telegraphed to the Governor 
of Newfoundland on September 23, 1907, as follows: 

Your telegram 20th September. His Majesty's Government have 
received witn great regret the refusal of your Ministers to cooperate 
in carrying out the modus vivendi ^ which leaves His Majesty's Gov- 
ernment no alternative but definitely to instruct you to pubhsh the 
Order in Council. This step should,' therefore, be taken at once. 

The points raised by your Ministers will be dealt with by despatch, 
but I think it light to warn them that His Majesty's Government 
cannot support them in any attempt to enforce the service of process 
on American vessels, and that the Senior Naval Officer on the Station 
has been so instructed. 

Wliile taking the necessary steps to promulgate and legaHze the 
modus vivendi J you will understand that His Majesty's Government 
will gladly welcome any friendly arrangement which can be made 
to faciUtate the fishery as between your Government and the Ameri- 
can fishermen provided the pledges given by His Majesty's Govern- 
ment to the United States Government are fully safeguarded. Indeed, 
you may be able to suggest such an arrangement yourself, and your 
good offices would, no doubt, be greatly appreciated.^ 

Newfoundland's proposed new construction of the Treoity, 

Although Great Britain has never by word or act, throughout the 
entire history of this controversy, questioned the right of the inhabit- 
ants of the United States under the treaty of 1818 to take fish in the 
bays and harbors on the southern and western coiwsts of Newfound* 
land, which form part of the so-called treaty coasts, and although such 
question has never been raised or even mentioned in any of the dis^ 
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cussions between the two Governments with respect to the interpreta- 
tion of this treaty, which discussions, as shown by the foregoing re- 
view of this controversy, would seem to have covered every conceiv- 
able aspect of the case, and although the United States has always 
asserted the right of the American fishermen to take fish in the waters 
referred to, and American fishermen have ever since the treaty 
was made, openly exercised their right to take fish in these waters 
without objection or interference by the Newfoimdland Govern- 
ment up to the present time, yet it appears that in 1907, when the 
arbitration of the fisheries controversy was under consideration 
between the Newfoundland and British Governments, the Govern- 
ment of Newfoundland proposed for the treaty a new interpretation 
which raises this question, and insisted that it should be included 
among the questions to be submitted for decision." This question 
was first suggested by Sir Robert Bond, the premier of Newfoundland, 
in his speech delivered April 7, 1905, in the Legislative Assembly on 
the second reading of the Foreign Fishing- vessels Bill of 1905, from 
which speech the following extract is taken: 

T desire to emphasize the statement that, in my opinion, the fish- 
ermen of the United States of America have no ri^ht, under the 
Treaty of 1818, either to take for themselves or to purcnase bait fishes 
in the harbours, creeks, or coves between Cape Ray and Rameau 
Islands, on the southern coast of Newfoundland, or in the harbours, 
creeks, or coves between Cape Ray and Quirpon Islands, on the 
northern and western coast; and that the liberty extended to them 
under the Treaty of 1818 to take fish in the harbours, bays, and 
creeks of this Colony is limited to that portion of our dependency 
from Mount Joli, on the southern coast of Labrador, to and through 
the Straits of Belle Isle, and thence northwardly indefinitely. This 
is a point of vast importance to the people of this country. I believe 
I am correct in saying that it is the first time that this position has 
been taken, and, if I am correct in my interpretation of the Treaty 
of 1818, the whole winter herring^ fishery of the West Coast has been 
carried on for years by the Americans simply at the sufference of the 
Government of this Colony.* 

This question was not called to the attention of the United 
States Government at that time, and no official notice of it was 
ever given to this Government until the negotiations for the Special 
Agreement, imder which this arbitration is held, were actually imder- 
taken, when this question, which afterwards became Question 6 of 
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the questions submitted for decision, was proposed on the part of 
Great Britain. The right to submit such question being secured to 
Great Britain imder the general arbitration treaty of April 4, 1908, 
between Great Britain and the United States, pursuant to which the 
Special Agreement of January 27, 1909, was entered into, Great Brit- 
ain introduced among the questions to be submitted Question 6 
which arises out of this belated interpretation proposed by New- 
foundland. 

In the circumstances above set forth, the United States must re- 
serve further discussion of Question 6 until it has -been informed, as 
presumably will be done by the British Case, of the grounds upon 
which Great Britain supports its contention on that question. 



STATEMENT IN CONCLUSION. 

The United States, on the evidence herewith presented in the 
Case and Appendix thereto, and on the facts established thereby, 
claims that the questions referred for decision to the Tribunal, as 
set forth in Article I of the Special Agreement of January 27; 1909, 
should be answered and decided in accordance with the position 
taken by the United States with respect to the true intent and 
meaning of Article I of the treaty of 1818; and in order that such 
position may be clearly defined, it is stated below in the form of 
an answer to each of the questions submitted, and the United 
States requests that such questions be answered accordingly. 

1. The position of the United States with reference to Question 1 
is, as stated therein, that the exercise of the liberty to take fish, 
referred to in Article I of the treaty of 1818, which the inhabitants 
of the United States have forever in common with the subjects of 
His Britannic Majesty, is not subject to limitations or restraints by 
Great Britain, Canada, or Newfoundland in the form of mimicipal 
laws, ordinances, or regulations in respect of (1) the hours, days, 
or seasons when the inhabitants of the United States may take 
fish on the treaty coasts, or (2) the method, means, and imple- 
ments used by them in taking fish or in carrying on fishing opera* 
tions on such coasts, or (3) any other limitations or restraints 
of similar character — 

(a) Unless they are appropriate and necessary for the protection 
and preservation of the common rights in such fisheries and the 
exercise thereof; and 

(b) Unless they are reasonable in themselves and fair as between 
local fishermen and fishermen coming from the United States, and 
not so framed as to give an advantage to the former over the latter 
class; and 

(c) Unless their appropriateness, necessity, reasonableness and 
fairness be determined by the United States and Great Britain by 
common accord and the United States concurs in their enforcement. 

The United States requests the Tribunal to answer and decide that 
this contention on the part of the United States is wholly justified, 
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and that the contention of Great Britain, stated in this Question, is 
without justification in so far as it is inconsistent with the conten- 
tion of the United States. 

2. The position of the United States on Question 2 is that the 
inhabitants of the United States have, while exercising the liberties 
referred to in the said Article, a right to employ as members of the 
fishing crews of their vessels, persons not inhabitants of the United 
States; and the United States requests the Tribunal to answer and 
decide this Question accordingly. 

3. The position of the United States on Question 3 is that the 
exercise by the inhabitants of the United States of the Uberties 
referred to in the said Article cannot be subjected, without the con- 
sent of the United States, to the requirements of entry or report at 
custom-houses or the payment of light or harbor or other dues, or to 
any other similar requirement or condition or exaction; and the 
United States requests the Tribunal to answer and decide this Ques- 
tion accordingly. 

4. The position of the United States with reference to Question 4 is 
that under the provision of the said Article that the American fisher- 
men shall be admitted to enter certain bays or harbors for shelter, 
repairs, wood, or water, and for no other purpose whatever, but that 
they shall be under such restrictions as may be necessary to prevent 
their taking, drying, or curing fish therein or in any other manner 
whatever abusing the privileges thereby reserved to them, it is not 
permissible to impose restrictions making the exercise of such privi- 
leges conditional upon the payment of light or harbor or other dues, 
or entering or reporting at custom-houses or any similar conditions; 
and the United States requests the Tribunal to answer and decide this 
Question accordingly. 

5. The position of the United States with reference to Question 5 is 
that the distance of ''three marine miles of any of the coasts, bays, 
creeks, or harbors" referred to in the said Article, must be measured 
from low water mark following the indentations of the coast; and 
the United States requests the Tribunal to answer and decide this 
Question accordingly. 

6. The position of the United States with reference to Question 6 is 
that the inhabitants of the United States have the liberty under the 
said Article and otherwise, to take fish in the bays, harbors, and creeks 
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on that part of the southern coast of Newfoundland which extends 
from Cape Ray to Rameau Islands, and on the western and northern 
coasts of Newfoundland from Cape Ray to Quirpon Islands, and on 
the Magdalen Islands; and the United States requests the Tribunal to 
answer and decide this Question accordingly. 

7. The position of the United States with reference to Question 7 is 
that it is raised only in relation to the provisions of Article I of the 
treaty of 1818, which this Tribunal is called upon to interpret, and 
that, so far as such provisions bear upon the question, the inhabit- 
ants of the United States, whose vessels resort to the treaty coasts 
for the purpose of exercising the liberties referred to in Article I 
aforesaid, are entitled to have for those vessels, when duly authorized 
by the United States in that behalf, the commercial privileges on the 
treaty coasts accorded by agreement or otherwise to United States 
trading vessels generally; and the United States requests the Tribunal 
to answer and decide this Question accordingly. 
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